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United States Court of Appeals for the 
District of Columbia 


a In the District Court of the United States 

for the District of Columbia 

In Equity Xo. 5S-S01 

Edwin H. Silver, and M. Luther Dicus, Who sue on be¬ 
half of themselves and all other duly registered and 
licensed optometrists in the District of Columbia, simi¬ 
larly situated, Plaintiffs, 

v. 

Laxsburgii and Bro., A Corporation, Buhl Optical Com¬ 
pany (A District of Columbia Corporation), Buhl 
Optical Company, (A Delaware Corporation), Defen¬ 
dants. 

United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 In the Supreme Court of the District of Columbia 

Holding an Equity Court 
In Equity Xo. 58801 

Edwin II. Silver, 1410 G Street, Northwest, Washington, 
I). C., and M. Luther Dicus, 1319 F Street, Northwest, 
Washington, I). C., Who sue on behalf of themselves 
and all other duly registered and licensed optometrists 
in the District of Columbia, similarly situated, Plain¬ 
tiffs, 

v. 

Lansburgh and Bro., A Corporation, 420 Seventh Street, 
Northwest, Washington, D. C., Defendant. 
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Memorandum 

May 24-19.35. 

Bill of Complaint for Injunction, Etc.—filed. 

Amended Bill of Complaiut for Injunction. Etc. 

Filed December 1(5 1936 

In the District Court of tin* Fnited States 
lor the District of Columbia 

Holding an Equity ( ourt 

December 1(>" 19.3(5 
Leave to file Granted 

•Joseph \v cox 

dust ice 

In Equity Xo. 5S-S01 

Edwin H. Silver, Farragut Medical Building, Washington, 
D. ('.. and M. Luther piers, 1.319 F Street, Northwest! 
Washington, I). ( Who sue on behalf of themselves 
and all other duly registered and licensed optometrists 
in the District of Columbia, similariv situated Plain- 
tiffs. 


La. \ sue iron and Bro., A Corporation. 420 Seventh Street, 
Northwest, Washington, 1). (’., Brm. <>i»tu\\i. Com! 
* an'L (A Ihst rict of ( olunibia ( orporation), 420 Sev¬ 
enth Street, Northwest, Brm. Optical Com daw (A 
Delaware Corporation), 420 Seventh Street, North¬ 
west, Washington, I). C.. Defendants. 

Leave ot Court having born first duly had and obtained, 
the plaintiffs herewith file their following amended bill of 
complaint. 

To the Honorable .Justice of the District Court of tin* 
l nited States for the District of Columbia, sitting in 
Equity: 

The plaintiffs state as follows: 

1 ; The plaintiff. Edwin II. Silver, is a citizen of the 
l nited States and a resident of the District of Columbia: 



SILVER, ET AL. VS. LANSBURGH & BRO., ET AL. 


3 


and the plaintiff, M. Luther Dieus, is a citizen of the United 
States and a resident of Fort Mver Heights, Virginia. 
Plaintiffs bring- this suit in their own right and on behalf 
of all other duly registered and licensed optometrists simi¬ 
larly situated in the District of Columbia. 

3 2. The defendant, Lansburgh And Bro., is a cor¬ 

poration organized under the Laws of and doing 
business in the District of Columbia and is sued in its own 
right. The defendant, Buhl Optical Company, is a corpo¬ 
ration organized under the Laws of and doing business in 
the District of Columbia and is sued in its own right. The 
defendant, Buhl Optical Company, is a corporation organ¬ 
ized under the laws of Delaware, and is doing business in 
the District of Columbia and elsewhere and is sued in its 


own right. 

3. The Plaintiffs are optometrists duly registered and 
licensed as such by the District of Columbia under the pro¬ 
visions of an Act of Congress, approved May 28, 1924, 
entitled, “An Act to regulate the practice of Optometry 
in the District of Columbia’’, and are entitled to practice 
the profession of Optometry in said District of Columbia, 
and they are now engaged in the practice of their said 
profession of Optometry in said District. 

4. The plaintiffs have spent much time and money in 
preparing and equipping themselves for the practice of 
their said profession. They are graduates of schools and 
colleges of Optometry, have duly qualified and have com¬ 
plied with all of the requirements of said Act of Congress, 
have bet*n licensed and admitted to the practice of said 
profession in the District of Columbia in accordance with 
the provisions of said Act, and have been engaged in the 
practice of said profession in said District for a number 
of years prior to the institution of this suit. 

The practice ol Optometry is not a business, but is 
a higlilv skilled, technical and learned profession, identi¬ 


fied with the conservation and restoration of human health 
and vision, and is therefore charged with a public use. The 
right of plaintiffs to so practice said profession of 
4 Optometry in the District of Columbia is a valuable 
franchise in the nature of a property right which 
plaintiffs may enjoy under the Laws of the District of Co- 


i 
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lunibia free from molestation or infringement by unregis¬ 
tered and unlicensed persons whatsoever. 

6. The defendant. Lansburgh And Bro., a corporation, 
as aforesaid, was incorporated for the purpose, among 
other things, of conducting a general mercantile business, 
and has been so engaged in the conduct of such business 
operating a department store at 420 Seventh Street. North¬ 
west, in the District of Columbia, for a long period of 
years prior to the institution of this suit, and is now en¬ 
gaged in said business. 

The defendant. Buhl Optical Company, a corporation 
under the Laws of the District of Columbia, as aforesaid, 
was incorporated for the purpose, among other things, of 
managing, conducting, operating and owning optical and 
optometrical stores, either managed, conducted, operated 
and/or owned by itself or by others or jointly, and further 
for the purpose of hiring, engaging, using and employing 
licensed optometrists to examine the eyes of patrons and 
to furnish and fit eyeglass requirements for the improve¬ 
ment or correction of visional defects or deficiencies of the 
eyes of such patrons. 

That upon information and belief the plaintiffs aver that 
the defendant. Buhl Optical Company, a corporation under 
the Laws of Delaware, was incorporated for the same pur¬ 
pose as that of the defendant, Buhl Optical Company, of 
the District of Columbia. 

7. Sections 2, 9, 10, 11, 12, 13, and 20 (b) of said Act of 
Congress approved May 28, 1924, entitled “An Act to reg¬ 
ulate the practice of Optometry in the District of Colum¬ 
bia” provide as follows: 

5 Section 2.—“That on and after six months from 

the passage of this act it shall be unlawful for any 
person in the District of Columbia to engage in the prac¬ 
tice of optometry or represent himself to be a practitioner 
of optometry, or attempt to determine by an examination 
of the eyes the kind of eyeglasses required by any person, 
or represent himself to be a licensed optometrist when not 
so licensed, or to represent himself as capable of exam¬ 
ining the eyes of any person for the purpose of fitting 
glasses, excepting those hereinafter exempted, unless lie 
shall have fulfilled the requirements and complied with the 
conditions of this Act and shall have obtained a license 
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from the District of Columbia Board of Optometry, cre¬ 
ated by lids Act; nor shall it be lawful for any person in 
the District of Columbia to represent that he is a lawful 
holder of a license as provided by this Act when in fact 
lie is not such lawful holder, or to impersonate any li¬ 
censed practitioner of optometry, or to fail to register the 
certificate as provided in section 13 of this Act. 

“Any person violating any of the provisions of this Act 
shall be guilty of a misdemeanor, and upon conviction for 
the first offense shall be fined not more than $100, and upon 
conviction for any subsequent offense shall be fined not 
less than $.100 nor more than $1,000, or be imprisoned in 
the District jail not less than three months nor more than 
one year, or both, in the discretion of the court.” 

Section 9.—“That on and after six months from the pas¬ 
sage of this Act, as set forth in section 2 hereof, every 
person desiring to practice optometry, or, if now in prac¬ 
tice, to continue the practice thereof, except as herein other¬ 
wise provided, shall take an examination as provided in this 
Act and shall fulfill the other requirements as in this Act 
provided.” 

Section 10.—“That any person who lias been engaged 
in the practice of optometry for at least two full years (one 
of which must have been in the District of Columbia), im¬ 
mediately prior to the passage of this Act, who is more 
than twenty-one years of age and of good moral character, 
shall be entitled to take the limited examination covering 
the following only; 

(a) The limitations of the sphere of optometry. 

(b) The essential scientific instruments used in optom¬ 
etry. 

(c) The form and power of lenses used in optometry. 

(d) A correct method of measuring hypermetropia, my¬ 
opia, astigmatism, and presbyopia. 

(e) The writing of formulas or prescriptions for the 
adaptation of lenses in aid of vision. 

(i “Any person who has previously taken the limited 

examination and received certificate of the same as 
herein provided may also, if he so desires, take the stand¬ 
ard examination at any time, any provisions in section 11 
hereof to the contrary notwithstanding; Provided, how¬ 
ever, That failure to pass the standard examination after 
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having qualified under the limited examination as in this 
paragraph set forth shall not disqualify him as a lawful 
practitioner.” 

Section 11.—“That any person over the age of twenty- 
one years, of good moral character, who has had a pre¬ 
liminary education equivalent to a four years course in a 
first-grade high school (which shall be determined either 
by examination or by certificate acceptable to the board as 
to work done in such approved institution), and who has 
attended and graduated from a school or college of optom¬ 
etry in good standing (as determined by the board and 
which maintains a course in optometry of not less than one 
thousand hours), shall be entitled to take the standard ex¬ 
amination. Such standard examination shall consist of 
tests in— 

(a) Practical optics. 

(b) Theoretic optometry. 

(c) Anatomy and physiology and such pathology as may 
be applied to optometry. 

(d) Practical optometry. 

(e) Theoretic and physiologic optics. 

Section 12.—“That the board, with the approval of the 
Commissioners of the District of Columbia, is authorized 
and empowered to alter, amend, and otherwise change the 
educational standards at any time, but in altering, amend¬ 
ing, or changing said standards the board shall not be per¬ 
mitted to lower the same below the standards herein set 
forth.” 

Section 13.—“That every person desiring to be licensed 
as in this Act provided shall file with the secretary-treas¬ 
urer of the board upon appropriate blank to be furnished 
by said secretary-treasurer an application accompanied by 
the recommendation of two reputable citizens, verified by 
oath, setting forth the facts which entitled the applicant to 
examination and license under the provisions of this Act. 
The said board shall hold at least two examinations each 
year. In case of failure at any standard examination the 
applicant, after the expiration of six months and within 
two years, shall have the privilege of taking a second ex¬ 
amination by the board without the payment of an addi¬ 
tional fee. In case of failure at the limited examination 
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hereinbefore provided for the applicant shall, after the 
expiration of six months and within two years, have the 
privilege of taking a second examination without the pay¬ 
ment of an additional fee. 

“Every applicant who shall pass the standard exam¬ 
ination or the limited examination, as the case may be, and 
who shall otherwise comply with the provisions of this Act, 
shall receive from the said board under its seal a license 
entitling him to practice optometry in the District of Co¬ 
lumbia, which license shall be duly registered in a record 
book to be properly kept by the secretary-treasurer of the 
board for that purpose which shall be open to public 
7 inspection; and a duly certified copy of said record 
shall be recorded in the clerk’s office of the Supreme 
Court of the District of Columbia, and shall be admitted 
as prima facie evidence in all courts of the District of Co¬ 
lumbia in the trial of any cause, and it shall be the duty 
of the clerk of the Supreme Court of the District of Colum¬ 
bia to keep a special book for the purpose of recording 
said licenses, and shall, upon application and by the pay¬ 
ment of a fee of 50 cents, deliver to any person applying 
therefor a certificate that the license has been recorded in 
compliance with the provisions of this Act. Each person 
to whom a certificate of license shall be issued by said 
board shall keep same displayed in a conspicuous place in 
his principal office or place of business wherein said per¬ 
son shall practice optometry, and shall, whenever required, 
exhibit the said certificate to any member or agent of the 
board.” 

Section 20.—“That the provisions of this Act shall not 
apply— 

(b) To persons selling spectacles and (or) eyeglasses 
and who do not attempt either directly or indirectly to 
adapt them to the eye, and who do not practice or profess 
the practice of optometry.” 

8. None of the defendants are registered or licensed in 
said District of Columbia to practice the profession of 
optometry, and under the laws and statutes in force and 
effect in said District in such cases made and provided, 
can not obtain a license or be registered in said District, 
nor do the defendants in the conduct of their businesses, 
as hereinafter complained of, come within the exception to 
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the operation of the Optometry laws of said District re¬ 
specting the registration and licensing of practitioners of 
said profession as found in section 20 (b) of the aforesaid 
Act of Congress. 

9. Upon information and belief plaintiffs allege that not¬ 
withstanding the fact that none of said defendant corpo¬ 
rations are registered and licensed in said District to prac¬ 
tice the profession of optometry therein, and can not be 
so registered and licensed to practice said profession of 
optometry in said District, and are not excepted from stat¬ 
utory requirements in this respect, said defendant corpo¬ 
ration, Lansburgh And Bro., for a number of months 

S prior to the institution of this suit, and said defen¬ 
dants, Buhl Optical Company, for many months last 
past, have been engaged in the unlawful and illegal prac¬ 
tice of the profession of Optometry, and are now so unlaw¬ 
fully and illegally engaged in the practice of said profes¬ 
sion of Optometry in the said department store of the de¬ 
fendant, Lansburgh And Bro., at 420 Seventh Street, 
Northwest, in the District of Columbia; that the said de¬ 
fendant corporations at said store have established an 
optical department wherein they, and each of them, are 
now conducting an optometrical practice consisting of, 
among other things, the examination of the eyes of mem¬ 
bers of the public who visit the said store, and that said 
defendant corporations and each of them, hold themselves 
out to the public as being able to practice, and do actually 
practice optometry as defined by said Act of Congress; 
and which said unlawful and illegal practice of said pro¬ 
fession, as aforesaid, has caused, and is now causing great 
financial loss to said plaintiffs and all other duly and le¬ 
gally registered and licensed optometrists in said District 
of Columbia. 

10. That the manner in and bv which the defendants, 
the two Buhl Optical Companies and the said defendant 
Lansburgh And Bro., are thus practicing the profession of 
Optometry in violation of the Laws of the District of Co¬ 
lumbia, and to the great financial loss of these plaintiffs, 
is as follows: 

(a) The said Lansburgh And Bro. has heretofore en¬ 
tered into a contract with the said Buhl Optical Company 
of the District of Columbia, in which contract said Lans- 
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burgh And Bro., has leased to said Optical Company cer¬ 
tain of its floor space for the purpose of operating an 
optical department therein, in which space will take place, 
and have taken place, the sale of eyeglasses and the 

9 examination of the eyes, all in the name of the de¬ 
fendant corporation, Lansburgh And Bro.; that a 

copy of said contract is hereto attached and marked exhibit 
No. 2 and prayed to be read and considered as a part here¬ 
of; that said Buhl Optical Company, of the District of 
Columbia, has carried on and is now carrying on an ex¬ 
tensive campaign of advertising through the newspapers 
published in the District of Columbia, advertising its said 
business, all of which said advertisements purport to show 
that said business is being operated by the defendant cor¬ 
poration, Lansburgh and Bro., which advertisements are 
false and fraudulent, in this, that the said Lansburgh And 
Bro. does not now and never has operated the said optical 
and optometrical department, but the same has been oper¬ 
ated and is now being operated either by the said Buhl 
Optical Company, of the District of Columbia, or by its 
assignee or parent Company the Buhl Optical Company, of 
Delaware; that said advertisements set forth in a conspic¬ 
uous manner the words “Eye examination included”, “Eye 
examination by our staff of licensed optometrists”, “Fit¬ 
tings by expert optometrists”, and other similar words, 
thereby representing to the public that said defendant cor¬ 
poration, Lansburgh And Bro., employs, uses or has under 
its authority, name, direction or control, a staff of licensed 
optometrists whose services are by said defendant corpo¬ 
ration, Lansburgh And Bro., offered to the public; that all 
of said advertisements are likewise false and fraudulent, 
in this, that the said Lansburgh And Bro. does not employ 
and has nothing to do with the employment of said optom¬ 
etrists who conduct the business of the said Buhl Optical 
Company in said leased premises; that all of said adver¬ 
tising matter so published by the said Buhl Optical Com¬ 
pany in the name of the said Lansburgh And Bro. 

10 is paid for by said Buhl Optical Company under the 
terms of said lease; that furthermore by said lease 

it is agreed between the parties thereto that said optical 
business shall be conducted to all outward appearances as 
part of the business of and under the name of the defen- 
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dant corporation, Lansburgh And Bro.; that said defen¬ 
dant corporations, Lansburgh And Bro. and said Buhl 
Optical Company, well know that the employment, use, 
control and direction by them, or either of them, of a staff 
of duly registered and licensed optometrists and the offer¬ 
ing and making the services of such optometrists available 
to the public is a violation of the Laws of the District of 
Columbia, and of the aforesaid Act of Congress, which re¬ 
sults in great financial loss to these plaintiffs. Copies of 
some of said advertisements are attached to the original 
Bill of Complaint and marked “Exhibit No. 1” and are 
prayed, to be read and considered as a part hereof. 

(b) That the said Buhl Optical Company, of the District 
of Columbia, under a contract of employment, employs in 
connection with its said business in said premises, certain 
optometrists duly licensed and registered under the Laws 
of the District of Columbia, and for such optometric ser¬ 
vices the said Buhl Optical Company through the said 
Lansburgh And Bro. pays by cash or check to said optom¬ 
etrists certain compensation for their services; that the 
exact terms of said contract, which is in writing, between 
said Buhl Optical Company and said optometrists, are un¬ 
known to these plaintiffs, by reason whereof they are un¬ 
able at this time to more definitclv allege the contents 
thereof, for which reason discovery thereof is hereinafter 
prayed; that in the conduct of said business of said Buhl 

Optical Company, the payments for the services of 

11 said optometrists made by all patients patronizing 

said place of business of said Buhl Optical Company, 

are placed in the cash register of or are paid to the said 
Lansburgh And Bro. as the agent of said Buhl Optical 
Company; that under the terms of said lease said Lans¬ 
burgh & Bro. retains out of said payments 20% of the 
entire gross business and each month accounts to said Buhl 
Optical Company for the remainder, less such wages of 
employees and other expenses as may be authorized by the 
Buhl Optical Company for the conduct of its said business. 

(c) That upon information and belief the plaintiffs aver 
that the provision in said lease whereby “the lessor (Lans¬ 
burgh And Bro.) shall have the right to sublease the space 
herein described to any person duly licensed to examine 
human eyes or prescribe lenses for the improvement or 
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correction of visional defects or deficiencies”, which is the 
same space fully and completely leased to said defendant, 
Buhl Optical Company, is a part of the scheme of said 
Lansburgh And Bro. and said Buhl Optical Company to 
evade and circumvent the aforesaid Acts of Congress; and 
that in furtherance of this scheme the contract between 
said optometrists and said Buhl Optical Company attempts 
to make said optometrists sublessees of said Lansburgh 
And Bro., which is itself not a lessee but is the owner and 
lessor, and which optometrists are not practicing the pro¬ 
fession of Optometry solely and exclusively for themselves 
and renting said space for said purpose but are practicing 
solely under the employment and control of the said de¬ 
fendant corporation Buhl Optical Company and solely in 
its aforesaid business conducted in such manner and under 
such scheme as to attempt to evade and circumvent said 
Acts of Congress; that certain optometrists are now em¬ 
ployed by said Buhl Optical Company for said purpose at 
said Department Store. 

12 (d) That in and by said lease between the said 

defendant, Lansburgh And Bro. and said Buhl 
Optical Company, of the District of Columbia, the defen¬ 
dant, Buhl Optical Company of Delaware, as appears by 
said Exhibit No. 2 hereto attached, has made itself a party 
to said scheme is consideration of the profits it derives 
from said business and its ownership of a majority of the 
stock of the District of Columbia Buhl Optical Company; 
and said Buhl Optical Company, of Delaware for such con¬ 
sideration fully guarantees to the defendant, Lansburgh 
And Bro., the faithful performance of said contract by the 
District of Columbia Buhl Optical Company. 

11. Plaintiffs are informed, and believe and therefore 
aver that said Buhl Optical Company of the District of 
Columbia now has in its employ or under its authority, 
control or direction in the said department store of the de¬ 
fendant corporation, Lansburgh And Bro., one or more 
duly registered and licensed optometrists; that said op¬ 
tometrist or optometrists are used or employed by said 
Buhl Optical Company for the purpose of practicing the 
profession of optometry solely for and on behalf of said 
Buhl Optical Company and is or are now so engaged in the 
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practice of said profession solely for and on behalf of said 
Buhl Optical Company in said Department Store as afore¬ 
said in violation of the laws of the District of Columbia and 
the aforesaid Act of Congress and to the great financial loss 
of the plaintiffs herein; that members of the public have 
come and do now come to the optical and optometrical 
department so established by said Buhl Optical Company 
in said store of said Lansburgh And Bro., which defendant 
corporation, said Buhl Optical Company, by and through 
the aforesaid licensed optometrists has and now does ex¬ 
amine the eyes of such persons and prescribe glasses for 
the same. 

13 12. As a result of the aforesaid unlawful and il¬ 
legal acts of said defendant corporations said plain¬ 
tiffs have been materially injured and have suffered great 
financial loss, in this, that by the aforesaid unlawful and 
illegal acts, said defendant corporations have built up a 
large and substantial practice in the Optometrical profes¬ 
sion and have charged and received large sums of money 
therefor and have thereby deprived said plaintiffs and 
other duly registered and licensed optometrists in the Dis¬ 
trict of Columbia of the opportunity of examining, treating 
and prescribing for the patients who have been so unlaw¬ 
fully and illegally examined, treated and prescribed for by 
said defendant corporations, and have prevented said 
plaintiffs and said other duly registered and licensed op¬ 
tometrists of said District from receiving said large sums 
of money so paid to said defendant corporations. Said un¬ 
lawful and illegal acts of said defendant corporations have 
caused the loss of professional practice to said plaintiffs, 
and a diminution of their professional incomes, and un¬ 
less restrained said defendant corporations will continue 
in their said unlawful and illegal conduct and will further 
diminish the earnings of the plaintiffs and other duly reg¬ 
istered and licensed optometrists in said District of Co¬ 
lumbia; that said defendant corporations by their unlaw¬ 
ful and illegal advertisements, as aforesaid, have degraded 
and injured the professional reputations of plaintiffs and 
all other duly registered and licensed optometrists in said 
District, and unless enjoined, will continue to do such un¬ 
lawful and illegal advertising to the further injury of said 
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plaintiffs and greatly impair the monetary value of their 
licenses to practice their said profession. The amount of 
damages suffered by said plaintiffs is necessarily uncertain. 
The further injuries and damages which they will receive 
and sustain, unless defendant corporations are en- 

14 joined, are likewise uncertain. The damage caused 
plaintiffs is irreparable, and unless the defendant 

corporations are enjoined, said plaintiffs will continue to 
suffer irreparable injuries and damages as aforesaid. 

13. Plaintiffs further aver that they are without remedy 
save through the interposition of this Honorable Court. 

Wherefore, the premises considered, the plaintiff re¬ 
spectfully prays as follows: 

1. That process may issue herein directed to each of 
the aforesaid defendants requiring them to appear herein 
and answer the exigencies of this bill. 

2. That the defendant corporations, and each of them, 
make full discovery and disclosure of any and all contracts 
between themselves and also of any and all contracts be¬ 
tween them or any of them and any optometrists now em¬ 
ployed by any of them at the Department Store of the de¬ 
fendant corporation Lansburgh And Bro., showing the 
exact manner and form in which said defendant corpora¬ 
tions and any of them are operating an optical or optome- 
trical department in said store and showing what arrange¬ 
ments as to services and fees for services exists between 
said optometrists and any of said defendant corporations. 

3. That upon final hearing said defendant corporations 
may be restrained and inhibited from engaging in the prac¬ 
tice of the profession of Oplometry in the District of Co¬ 
lumbia by and through the employment, use, direction or 
control of a duly registered and licensed optometrist or 
optometrists and from engaging in the practice of, or prac¬ 
ticing the said profession of Optometry in said District, 
either directly or indirectly, by any other means, scheme 
or device which may be designed for or intended to or 

which in any manner does, either directly or in- 

15 directly, evade and circumvent the laws of said 
District of Columbia. 
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4. And for such further and other general relief as the 
exigencies of the case may require and to the Court may 
seem just and proper. 

M. LUTHER DICUS 
EDWIN H. SILVER 

SWINGLE AND SWINGLE, 

By ERNEST A. SWINGLE 

Attorneys for Plaintiffs . 

Trial Attorney: EDWIN A. SWINGLE 

District of Columbia, 55 : 

We, M. Luther Dicus and Edwin H. Silver, having been 
first duly sworn, do each on oath depose and say that we 
have each read the foregoing Bill of Complaint subscribed 
by us and each do know the contents thereof; that the facts 
therein stated are true and those stated on information and 
belief we each believe to be true. 

M. LUTHER DICUS 
EDWIN H SILVER. 

Subscribed and sworn to before me this 4th day of De¬ 
cember, A. D., 1936. 

CHARLES J. CRUMP 
(Seal) Notary Public, D. C. 

My Commission Expires Feb. 1st, 1938. 



PlAINTIFFS* exhibit no 



If you have eyes in your head—they ought to pop with appreciation of this very unusual sale! 
Jt’s always thrifty to take care of your eyes. It’s twice as sensible when you can combine expert 
Optometry service with such vivid values in lenses and frames. Come to’Lansburgh’s tomorrow! 
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TRAILING eyesight has cost many a job and caused 
many an accident. Why take these chances when 
dependable optical service is rendered here at such mod¬ 
erate prices? 


Whit* Gold filled 

Glasses 


Complete 


$6 


.85 


Above all you want accuracy in your glasses, and 
when you are fitted here you get it—re gar dl e ss of price 
paid. These glasses made with white lenses in any 
single vision required. 

Eye Examination Included 

Staff of Lfcenmd Optometrist 

Vet Tear Chaise Aoceant 


lajnsburgh’s—Street floor—optical dept 




i 




SILVER, ET AL. VS. LANSBURGH & BRO., ET AL. 


17 


18 Exhibit “2” 

This Lease is made and executed this 24th day of July, 
1935, between Lansburgh & Bro., operating a department 
store in Washington, D. C., hereinafter called the Lessor, 
and the Buhl Optical Company, a Corporation organized 
and existing under the laws of the District of Columbia, 
hereinafter called the Lessee. 

Witnesseth: 

The Lessor for and in consideration of the moneys here¬ 
inafter agreed to be paid by the Lessee and the covenants 
and agreements herein contained to be kept by it, does 
hereby grant to the Lessee the exclusive privilege of con¬ 
ducting an optical department wherein there will take place 
the examination of the eyes, the sale of eyeglasses and 
other usual optical goods on the main floor of its store, in 
space and location to be designated by the Lessor, for a 
period of three (3) years from September 1, 1935, subject 
to cancellation as hereinafter provided. 

The Lessor shall furnish without charge to the Lessee 
all necessary light, heat and elevator service such as is 
usually furnished to other departments in the store, also 
delivery services in its own trucks, special deliveries ex¬ 
cluded. 

The Lessee agrees to hire and pay the wages of all em¬ 
ployees necessary to the proper conduct of its business. 
The Lessor shall pay each week to the employees of said 
Optical department wages due them as directed by the said 
Lessee and all such payments shall be included in the 
settlement statement hereinafter provided for between the 
parties, together with rental and other proper charges. 

The Lessor shall have the right to sublease the space 
herein described to any person duly licensed to examine 
human eyes or prescribe lenses for the improvement or 
correction of visional defects or deficiencies; provided fur¬ 
ther, that such person shall be limited solely to rendering 
opthalmic services and shall not be permitted to engage in 
the sale, supplying, furnishing, servicing and/or duplicat¬ 
ing for patrons, any opthalmic products or product or any 
other article of merchandise for which the Lessee under 
this agreement has the exclusive privilege; and provided 
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further, that this paragraph shall be limited in its applica¬ 
tion by the next paragraph, to wit: 

It is expressly agreed between the Lessor and the Lessee 
that for a period of three (3) years from the termination 
of this agreement, the said Lessor will not lease the space 
to the sublessee described in the previous paragraph, the 
space leased by virtue of this agreement, or any part of 
the premises of the Lessor at 420 Seventh Street, North¬ 
west, Washington, D. C.; nor will the Lessor employ such 
sub-lessee, either directly or indirectly, for the practice of 
optometry or medicine, or to engage in the optical busi¬ 
ness, or for any other purpose; nor will the Lessor permit 
any such sub-lessee, either as sublessee or employee or part¬ 
ner of such Lessee, or in any other manner, either directly 
or indirectly, for the practice of optometry or medi- 

19 cine or to engage in the optical business for such 
sub-lessee. 

The parties expressly agree that the lease made between 
the Lessor and such sub-lessee shall be cancelled upon the 
written request of the Lessee herein to the Landlord, upon 
one week’s written notice to cancel and terminate the same. 
At the same time that the Lessee transmits the said notice 
of cancellation and termination to the Lessor, the Lessee 
will transmit written notice to the sub-lessee that the sub¬ 
lease has been cancelled and terminated. 

All moneys receivable from the sale of merchandise in 
the Lessee’s Department shall be paid to and collected by 
the Lessor, who shall hold out as rental from all such re¬ 
ceipts, a sum equal to twenty (20%) per cent of the entire 
gross business (credit and cash), less returns and refunds, 
of the Lessee for each and every month of occupancy under 
this agreement. The Lessee agrees to guarantee, and does 
hereby guarantee, to the Lessor a minimum compensation 
for rental the sum of Four Thousand, Five Hundred ($4,- 
500.00) Dollars for each fiscal year during the term of this 
lease, based on a minimum gross volume of business of 
Twenty-tvro Thousand, Five Hundred ($22,500.00) Dollars 
for each fiscal year during the term of this lease. In the 
event that any moneys are due to the Lessor under this 
paragraph, such sums shall be paid by the Lessee to the 
Lessor at the end of each fiscal year. 
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The Lessor shall guarantee payment of all charges and 
credit sales, provided said sales have been approved and 
passed by the Lessor. 

The Lessee agrees to spend for advertising the optical 
department, a minimum sum equivalent to five (5%) per 
cent of the gross volume. 

The Lessor shall render an accounting to the Lessee on 
or about the fifteenth day of each month for the month pre¬ 
ceding during the period of this lease and shall pay over 
to the Lessee all moneys collected from the said business 
of the Lessee, less the rental as hereinbefore mentioned, 
wages of employes and other authorized expenses for the 
conduct of said business, including freight, advertising and 
advances on vouchers. In the event the moneys advanced 
in any one month exceed the rental charges for that month, 
the difference shall be paid forthwith by the Lessee. 

The Lessee agrees to abide by all the store rules and reg¬ 
ulations, and the Lessor shall be the ultimate arbiter in all 
disputes or adjustments which may arise in the course of 
the business with customers or between employees. The 
Lessee shall discharge any employee the Lessor shall re¬ 
quest for the welfare of the store. 

It is agreed between the parties that the business of the 
Lessee with reference to advertising and sale of goods, 
shall be conducted to all outward appearances as part of 
the business of the Lessor under the name of Lansburgh’s. 

While the business of the Lessee is to be conducted as 
aforesaid, the Lessee agrees that it will not use the 
20 name of the Lessor in the conduct of the said busi¬ 
ness directly or indirectly in the purchase of mer¬ 
chandise, or in any other way make or commit any acts by 
reason of which the Lessor or its agents shall be re¬ 
sponsible. 

The Lessee agrees that the Lessor shall not be respon¬ 
sible for any debts, contracts, or other obligations of any 
sort or nature which may be assumed or incurred by the 
Lessee in the establishment, maintenance or conduct of its 
business. 

In the case of joint advertising, the Lessee shall pay for 
the actual amount of space used by it in such joint adver¬ 
tising at the best rate obtained by the Lessor, and the Les¬ 
see shall also pay the proportion of the name place cost and 
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editorial in such advertisement in the ratio of the amount 
of space used by the Lessee to the whole space in such ad¬ 
vertising. No advertising of any nature shall be used by 
the Lessee unless submitted to and approved by the Lessor. 

The Lessee agrees that it will carry in stock merchandise 
which shall in character be in keeping with merchandise of¬ 
fered for sale throughout the store. The department of 
the Lessee shall be ready for operation during the business 
hours of the Lessor, and the Lessee agrees to mark the 
selling price of its goods in plain figures; and said prices 
shall meet legitimate competition in the District of Colum¬ 
bia. 

The Lessee agrees to keep its stock of merchandise in¬ 
sured against fire and also to carry workmen’s compensa¬ 
tion insurance, and public liability insurance in a company 
satisfactory to the Lessor, the Lessor’s name to be made a 
part of the policy as Assured, by endorsement to said pol¬ 
icy, and to pay for the premium thereon. It is agreed that 
the Lessor shall not be liable for any injury or damage 
sustained by the Lessee or its agents by reason of fire or 
other casualty. 

It is agreed that the premises herein leased may be 
lighted by direct or public utility corporation and that if 
for any reason other than the fault of the lessor, said ser¬ 
vices are not furnished adequately to the satisfaction of 
the Lessee, the Lessor shall not be held liable for damages 
to said Lessee. 

In the event that either party should be adjudged bank¬ 
rupt, or its business or property upon which the premises 
described herein should pass into the hands of any trustee, 
receiver or court, the other party may forthwith terminate 
this lease, and such termination shall not affect its right 
to recover any moneys belonging to it in the hands of the 
other party, or to recover any sums which may be other¬ 
wise due and owing to it under any of the terms and provi¬ 
sions of this lease, and shall not prejudice any claim or 
claims for damages which it may have for breach of this 
agreement. 

The right is hereby reserved by each of the parties hereto, 
Lessor or Lessee, to terminate this lease upon sixty (60) 
days’ notice in writing, of its intention to do so. 
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It is agreed that in the event of a substantial destruction 
of the store or the premises leased, by fire or any other 
cause, this lease may be cancelled and terminated by the 
Lessor or Lessee. 

21 If, within ninety (90) days prior to the termina¬ 
tion of the original period of this lease, no notifica¬ 
tion of termination is given in writing by either party, then 
this lease is to remain in force on the same terms and con¬ 
ditions for an additional period, the same as the original 
period, this clause to automatically apply to every renewal 
term thereof. All contracts, leases or agreements, of what¬ 
ever nature, entered into between this Lessor and Lessee, 
prior to this date, shall after September 1, 1935, be null 
and void and of no effect and shall be superseded and re¬ 
placed by this agreement. 

In Witness Whereof, the parties have hereunto set their 
hands and seals on the day and year first above written. 

LANSBURGH & BRO. 

By (sgd.) RALPH L. GOLDSMITH 
General Manager 

BUHL OPTICAL COMPANY 
(a District of Columbia 
Corp.) 

By (sgd.) J. S. ST APS Y 
President . 

Witness: 

(sgd.) MATILDA BRIGHT. 

(sgd.) ETHEL T. MEYERS 

I, J. S. STAPSY, do hereby certify that I am the Presi¬ 
dent of Buhl Optical Company, a District of Columbia cor¬ 
poration, and have the full power under its by-laws to 
enter into the above agreement without any further au¬ 
thorization whatsoever. 

i 

(sgd.) J. S. STAPSY 
(Sgd.) ETHEL T. MEYERS. 

i 

In consideration of the benefits to be derived to the Buhl 
Optical Company, a Delaware corporation, domiciled in the 
City of Pittsburgh, Pennsylvania, from the operations of 

I 

i 

i i 
i 
i 


i 
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the optical department at Lansburgh & Bro. Department 
Store in Washington, D. C., by the Buhl Optical Company, 
a District of Columbia corporation, in accordance with the 
terms and provisions of the lease executed this 24th day of 
July, 1935, between the Buhl Optical Company of the Dis¬ 
trict of Columbia and Lansburgh & Bro., and in considera¬ 
tion of the fact that the majority of the stock of the Buhl 
Optical Company of the District of Columbia is owned by 
the Buhl Optical Company, a Delaware corporation; 

THEREFORE, the aforementioned Buhl Optical Com¬ 
pany of Delaware does hereby guarantee to Lansburgh & 
Bro. the faithful performance by the Buhl Optical Com¬ 
pany, a District of Columbia corporation, of all the condi¬ 
tions expressed in the lease of the 24th day of July, 1935. 

22 IN WITNESS WHEREOF, we have hereunto 
set our hands and seal on this 24th day of July, 1935. 

BUHL OPTICAL COMPANY 
(A Delaware Corporation) 

by (sgd.) J. S. ST APS Y 
ETHEL T. MEYERS. 

I, J. S. Stapsy, do hereby certify that I am the President 
of Buhl Optical Company, a Delaware corporation, and 
have the full power under its by-laws to enter into the 
above agreement without any further authorization what¬ 
soever. 

J. S. STAPSY 

ETHEL T. MEYERS. 

23 Answer of Defendant Lansburgh & Bro. to 

the Amended Bill of Complaint. 

Filed January 6, 1937 
# * * 

To the Honorable Justice Holding Said Court: 

Comes now the defendant Lansburgh & Bro., a corpora¬ 
tion organized and existing under the Laws of the District 
of Columbia, which having filed an Amended Answer to the 
Original Bill of Complaint in the above-entitled cause, 
adopts the same as part of its complete Answer to the 
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Amended Bill of Complaint filed herein (leave of court 
having been duly had and obtained by the plaintiffs to file 
the same), and for further Answer to the Amended Bill of 
Complaint this defendant says as follows: 

1. It neither admits nor denies the allegations contained 
in paragraph one (1) of the Amended Bill of Complaint, 
as it does not have knowledge of the facts contained 
therein. 

2. It admits those allegations contained in paragraph 
two (2) which refer to the defendant Lansburgh & Bro. 
This defendant believes that the defendant Buhl Optical 
Company, organized and existing under the Laws of the 
District of Columbia, is now doing business in said Dis¬ 
trict, but it does not admit or deny that the defendant Buhl 
Optical Company, organized and existing under the Laws 
of Delaware, is doing business in the District of Colum¬ 
bia, as it has no knowledge of such fact. 

Moreover, this defendant states that it is not obliged, 
nor has it the right, to answer those allegations of the 
Amended Bill of Complaint which refer to and effect the 
defendants Buhl Optical Company, of the District of Co¬ 
lumbia, and Buhl Optical Company of Delaware. 

3. It neither admits nor denies the allegations 
24 contained in paragraph three (3), the defendant 
Lansburgh & Bro. not having knowledge of the facts 
contained therein. 

4. It neither admits nor denies the allegations contained 
in paragraph four (4), as the defendant has no knowledge 
of the facts contained therein. 

5. In answer to the part of paragraph five (5), wherein 
it is alleged that the practice of optometry is not a busi¬ 
ness; that it is a highly skilled technical and learned pro¬ 
fession, identified with the conservation and restoration of 
human health and vision, the defendant Lansburgh & Bro. 
restates its answer to paragraph four and one-half (4^) 
of plaintiff’s original Bill of Complaint, namely, “That 
the practice of optometry is a business and that it was so 
intended by Congress when it passed the Act regulating the 
practice of optometry; the defendant further denies that 
it is a learned profession but is, as is provided in Section 
1 of the Act of Congress, as follows: 
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‘That the practice of optometry is defined to be the ap¬ 
plication of optical principles through technical methods 
and devices in the examination of the human eye for the 
purpose of determining visual defects, and the adaptation 
of lenses for the aid and relief thereof.’ ” 

The defendant also denies that the right to practice optom¬ 
etry is a valuable franchise, in the nature of a property 
right, and states in contradiction thereof that such practice 
is a privilege. 

6. The defendant Lansburgh & Bro. admits those allega¬ 
tions contained in paragraph six (6) which concern it, but 
it is without sufficient information, nor is it obliged, to 
either admit or deny the additional averments of said para¬ 
graph which refer to defendants Buhl Optical Company, 
of the District of Columbia, and Buhl Optical Company, 
of Delaware. 

7. The defendant admits the allegations contained in 
paragraph seven (7). 

8. With respect to itself, the defendant admits those al¬ 

legations of that portion of paragraph eight (8) of 

25 the Amended Bill of Complaint in which it is stated 
that the defendant Lansburgh & Bro. is not regis¬ 
tered or licensed in said District of Columbia to practice 
the said profession of optometry, and under the Laws and 
Statutes in force and effect in said District, in such cases 
made and provided, cannot obtain a license or be registered 
in said District. The defendant Lansburgh & Bro., however, 
denies that it does not come within the exceptions to the 
operation of the optometry Laws of the said District, re¬ 
specting registration and licensing of practitioners of said 
profession as found in Section 20 (b) of the aforesaid Act 
of Congress, and further avers that the latter part of para¬ 
graph eight (8), aforesaid, states a conclusion of law. It 
neither admits nor denies the truth of the allegations con¬ 
tained therein with respect to the defendants Buhl Optical 
Company, of the District of Columbia, and Buhl Optical 
Company, of Delaware, as it has no right to answer for such 
defendants. 

9. The defendant denies the allegations contained in para¬ 
graph nine (9) of the Amended Bill, and further states 
that said paragraph contains the repeated conclusions of 
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law that the defendant is not excepted from the require¬ 
ments of the optometry Statute, and is engaged in the un¬ 
lawful and illegal practice of the profession of optometry. 

10. Defendant Lansburgh & Bro. denies that it is practic¬ 
ing the profession of optometry in violation of the Laws 
of the District of Columbia, as alleged by the plaintiffs in 
the introductory part of paragraph ten (10) of the 
Amended Bill, and says that such allegation is a conclusion 
of law. 

Because of the many inconsistencies contained in the 
remaining part of paragraph ten (10), the defendant is able 
to properly answer the allegations of said paragraph only 
in the following manner: 

(a) It admits the existence of a contractual 
26 agreement between itself and the Buhl Optical Com¬ 
pany, of the District of Columbia, entered into on the 
24th day of July, 1935, whereby it has leased and now leases 
certain of its floor-space to the said Buhl Optical Company, 
of the District of Columbia, for the purpose of operating 
an optical department therein. It also admits that adver¬ 
tisements of said department have been placed and are be¬ 
ing placed in various newspapers published in the Dis¬ 
trict of Columbia, the entire cost of which was paid and is 
now being paid solely by the lessee under said agreement, 
namely the Buhl Optical Company, of the District of Co¬ 
lumbia. The defendant Lansburgh & Bro. denies, however, 
that this advertising was and is part of any extensive cam¬ 
paign by the lessee, and also denies that these advertise¬ 
ments were and are false and fraudulent, as alleged by the 
plaintiffs. In answer to plaintiffs’ allegations that said 
optical department has been and is now being operated by 
the said Buhl Optical Company, of the District of Colum¬ 
bia, or by its assignee or parent Company, the Buhl Op¬ 
tical Company, of Delaware, the defendant avers that an 
optical department was formerly conducted in its estab¬ 
lishment by the Buhl Optical Company, a Delaware Cor¬ 
poration, with whom a lease was made and entered into 
at and for a certain rental for a certain space on the first 
floor of the defendant’s department store, in which space 
the said Buhl Optical Company, of Delaware, conducted 
and operated an optical and optometrical business, a copy 
of said lease being attached to and made part of defen- 
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dant’s Amended Answer to the original Bill of Complaint 
of the plaintiffs, as this defendant’s Exhibit “A”. Said 
lease expired on the 18th day of September, 1935, and was 
succeeded by another lease by and between the Buhl Optical 
Company, a corporation organized under the Laws of the 
District of Columbia, and this defendant, dated July 24, 
1935, for a period of three (3) years from September 1, 
1935, a copy of the same being also attached to and 

27 made part of defendant’s Amended Answer to the 
original Bill of Complaint of the plaintiffs and 

marked defendant’s Exhibit “B”. Defendant admits that 
under the lease to the Buhl Optical Company, of the Dis¬ 
trict of Columbia, said lessee had and has control and di¬ 
rection of the said optical and optometrical business car¬ 
ried on in the store of the defendant, and also admits that 
the optometrists in charge thereof were and are hired, em¬ 
ployed and paid by the said Buhl Optical Company, of the 
District of Columbia, the aforesaid lessee. The defendant, 
Lansburgh & Bro. denies, however, the allegations made by 
the plaintiffs that because of this fact, namely that this 
defendant has leased the said department to the Buhl Op¬ 
tical Company, of the District of Columbia, all of the ad¬ 
vertisements are false and fraudulent, and states that the 
leasing of floor-space is an established custom and well- 
accepted practice followed in a great majority of the larger 
department stores throughout the United States. More¬ 
over, the defendant denies the allegation of the plaintiffs 
that it, the said Lansburgh & Bro. “has nothing to do with 
the employment of said optometrists who conduct the busi¬ 
ness of the said Buhl Optical Company (of the District of 
Columbia) in said leased premises”, and states in contra¬ 
diction thereof, the expressed terms of the lease to the Buhl 
Optical Company, of the District of Columbia—“The Les¬ 
see agrees to abide by all the store rules and regulations, 
and the Lessor shall be the ultimate arbiter in all disputes 
and adjustments which may arise in the course of the busi¬ 
ness with customers or between employees. The Lessee 
shall discharge any employee the Lessor shall request for 
the welfare of the store”. (See defendant’s lease with 
Buhl Optical Company, of the District of Columbia). As 
aforesaid, it is admitted by this defendant that all adver¬ 
tising matter published by the said Buhl Optical Company, 
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of the District of Columbia, in the name of the said Lans¬ 
burgh & Bro. is paid for by said Buhl Optical Com- 

28 pany, of the District of Columbia, under the terms 
of said lease; and furthermore it is admitted by 

this defendant, as stipulated in said lease, that said optical 
business is now and shall be conducted to all outward ap¬ 
pearances as part of the business of and under the name 
of the defendant corporation, Lansburgh & Bro. Defen¬ 
dant Lansburgh & Bro. denies the remainder of section (a) 
of paragraph ten (10), and says that such remaining por¬ 
tion contains a conclusion of law. Also it is denied by this 
defendant that the advertisements attached to the original 
Bill of Complaint and marked “Exhibit No. 1”, and prayed 
to be read and considered as a part of plaintiffs’ Amended 
Bill of Complaint, are advertisements made at the instiga¬ 
tion of and at the expense of the defendant Buhl Optical 
Company, of the District of Columbia, said corporation 
not being in existence at the time these particular adver¬ 
tisements were published in newspapers in circulation in 
the District of Columbia. 

(b). The defendant, Lansburgh & Bro. admits that the 
Buhl Optical Company, of the District of Columbia, has in 
its employment, in connection with its optical business, in 
said premises of this defendant, certain optometrists duly 
licensed and registered under the Laws of the District of 
Columbia, and that said optometrists are paid for services 
rendered, by the said Buhl Optical Company through the 
said Lansburgh & Bro.; but this defendant knows of the 
existence of no written contracts of employment between 
the lessee and said optometrists, nor does this defendant 
have knowledge of the contents of any such written con¬ 
tract, and therefore is unable to and is not required to 
make discovery thereof, as prayed for by the plaintiffs. 
The defendant Lansburgh & Bro. admits the remaining al¬ 
legations of section (b), which are a reiteration of the terms 
of the lease with the Buhl Optical Company, of the District 
of Columbia, aforesaid. 

(c). The defendant Lansburgh & Bro. denies the 

29 allegations contained in section (c) of paragraph 
ten (10), and states that neither itself nor the other 

two defendants are participants in a scheme designed to 
defraud the public, and to evade and circumvent the optom- 
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etry Laws of the District of Columbia, and further states 
that such an allegation on the part of the plaintiffs is a con¬ 
clusion of law. 

(d). This defendant states that section (d) of para¬ 
graph ten (10) of plaintiffs’ Amended Bill of Complaint 
relates solely to the Buhl Optical Company, of the District 
of Columbia, and Buhl Optical Company, of Delaware, and 
says that the guarantee referred to therein speaks for it¬ 
self. 

11. Paragraph eleven (11) likewise relates to the defen¬ 
dants Buhl Optical Company, of the District of Columbia, 
and Buhl Optical Company of Delaware, and therefore re¬ 
quires no answer from the defendant Lansburgh & Bro. 
It states, however, that the allegations contained therein 
are a conclusion of law. 

12. This defendant denies the commission of any unlaw¬ 
ful or illegal acts and that the plaintiffs have suffered great 
financial loss as a result of any of its acts, and further 
denies that it has built up a large and substantial or any 
kind of practice in the optometrical profession and has 
charged and received large sums of money therefor thus 
depriving other duly registered optometrists the opportu¬ 
nity of examining, treating and prescribing for patients. 
The defendant further denies that it has committed any 
unlawful or illegal acts and that it has caused the plaintiffs 
loss of practice and diminution of their income; and fur¬ 
ther denies that it has degraded and injured the profes¬ 
sional reputations of plaintiffs and all other duly registered 
optometrists, denying in toto the allegations contained in 
paragraph twelve (12). 

13. The defendant denies the allegations contained in 
paragraph thirteen (13). 

30 14. For further answer to the Amended Bill of 

Complaint, the defendant avers that, if the intend¬ 
ment of the provisions and the operative effect of the op¬ 
tometry law prohibit the said defendant from leasing space 
in its department store for the operation of an optical 
department and the rendering of optometrical service, and 
prohibit it from having any connection, either directly or 
indirectly, with any such department, those sections of the 
aforesaid Act of Congress, approved May 28, 1934, en- 
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titled “An Act to Regulate The Practice of Optometry in 
the District of Columbia”, take this defendant’s property 
without due process of law in contravention of and con¬ 
trary to the Fifth Amendment to the Constitution of the 
United States, and are therefore unconstitutional and void. 

The defendant hereby reserves unto it all the rights and 
defenses it possesses under the law. 

WHEREFORE, Having fully answered, it prays that 
the Bill of Complaint of the plaintiffs be dismissed in its 
entirety. 

LANSBURGH & BRO. 

By SOLOMON LANSBURGH 

President . 

Attest: 

MARK LANSBURGH 
Secretary. 

LYON & LYON 
Attorneys for Defendant 
(Seal) 

District of Columbia 

City of Washington ss 

I, Solomon Lansburgh, do solemnly swear that I am 
President of Lansburgh & Bro., a Corporation duly or¬ 
ganized and existing under the Laws of the District of 
Columbia, and that I have read the foregoing Answer to 
the Amended Bill of Complaint by me subscribed as the 
President of the aforesaid corporation and know the 
31 contents thereof, and the matters therein stated upon 
personal knowledge are true, and those set forth 
upon information and belief I believe to be true. 

SOLOMON LANSBURGH 

Subscribed and sworn to before me, this 6th day of Jan- 
uarv, A. D., 1937. 

OLIVER W. B. BROWN 
(Seal) Notary Public, D. C. 

My commission expires May 31,1939. 
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32 Answer of Defendant Buhl Optical Company, 

to Amended Bill of Complaint. 

Filed January 29 1937 
* * * 

To the Honorable Justice Holding Said Court: 

Comes now the defendant Buhl Optical Company, a cor¬ 
poration organized and existing under the Laws of the 
District of Columbia, and for its Answer to the Amended 
Bill of Complaint filed herein says as follows: 

1. It neither admits nor denies the allegations contained 
in paragraph one (1) of the Amended Bill of Complaint, 
as it does not have knowledge of the facts contained therein. 

2. It admits those allegations contained in paragraph 
two (2) which refer to the defendant Buhl Optical Com¬ 
pany, of the District of Columbia. This defendant further 
admits that the defendant Lansburgh & Bro., organized 
and existing under the Laws of the District of Columbia, 
is now doing business in said District. This defendant is 
informed and believes that the defendant Buhl Optical 
Company, with executive offices at 204 Fifth Avenue, Pitts¬ 
burgh, Pennsylvania, is a corporation organized under the 
Laws of the State of Delaware, but it neither admits nor 
denies that said defendant Buhl Optical Company of Dela¬ 
ware, is doing business in the District of Columbia, as it 
has no knowledge of such fact. 

Moreover, this defendant states that it is not obliged, 
nor has it the right, to answer those allegations of the 
Amended Bill of Complaint which refer to and affect the 
defendant Buhl Optical Company, of Delaware. 

3. It neither admits nor denies the allegations contained 
in paragraph three (3), the defendant Buhl Optical Com¬ 
pany, of the District of Columbia, not having knowledge of 
the facts contained therein. 

4. It neither admits nor denies the allegations con- 

33 tained in paragraph four (4), as the defendant has 
no knowledge of the facts contained therein. 

5. In answer to that part of paragraph five (5), wherein 
it is alleged that the practice of optometry is not a busi¬ 
ness ; that it is a highly skilled, technical and learned pro¬ 
fession, identified with the conservation and restoration of 
human health and vision, the defendant Buhl Optical Com- 
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pany, of the District of Columbia, states that the practice 
of optometry is a business, and that it was so intended by 
Congress when it passed the Act regulating the practice 
of optometry in the District of Columbia; the defendant 
further denies that the practice of optometry is a learned 
profession, and states that it is, as provided in Section 1 
of said Act of Congress, as follows: 

“ * * * the application of optical principles through tech¬ 
nical methods and devices in the examination of the human 
eye for the purpose of determining visual defects, and the 
adaptation of lenses for the aid and relief thereof.” 

The defendant also denies that the right to practice optom¬ 
etry is a valuable franchise, in the nature of a property 
right, and states in contradiction thereof that such prac¬ 
tice is a privilege. 

6. The defendant Buhl Optical Company, of the District 
of Columbia, admits those allegations contained in para¬ 
graph six (6) which concern itself and the defendant Lans- 
burgh & Bro. It is informed and believes that the defen¬ 
dant Buhl Optical Company, of Delaware, was incorpo¬ 
rated for the same purpose as that of this defendant, the 
Buhl Optical Company, of the District of Columbia. 

7. The defendant admits the allegations contained in 
paragraph seven (7). 

8. With respect to itself, the defendant admits those 
allegations of that portion of paragraph eight (8) of the 
Amended Bill of Complaint in which it is stated that the 
defendant Buhl Optical Company, of the District of Co¬ 
lumbia, is not registered or licensed in said District 

34 of Columbia to practice the said profession of op¬ 
tometry, and under the Laws and Statutes in force 
and effect in said District, in such cases made and pro¬ 
vided, cannot obtain a license or be registered in said Dis¬ 
trict. The defendant Buhl Optical Company, of the Dis¬ 
trict of Columbia, however, denies that it does not come 
within the exceptions to the operation of the optometry 
Laws of the said District, respecting registration and li¬ 
censing of participants in such a business, as found in 
Section 20 (b) of the aforesaid Act of Congress, and fur¬ 
ther avers that the latter part of paragraph eight (8), 
aforesaid, states a conclusion of law. It neither admits 
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nor denies the truth of the allegations contained therein 
with respect to the defendant Lansburgh & Bro. and Buhl 
Optical Company, of Delaware, as it has no right to answer 
for such defendants. 

9. The defendant denies the allegations contained in 
paragraph nine (9) of the Amended Bill, and further states 
that said paragraph contains the repeated conclusions of 
law that the defendant is not excepted from the require¬ 
ments of the optometry Statute, and is engaged in the un¬ 
lawful and illegal practice of the profession of optometry. 
Moreover this defendant denies that it has held and now 
holds itself out to the public as being able to practice op¬ 
tometry and states in contradiction thereof that none of 
the advertising which this defendant has caused to be done 
in the District of Columbia represents to the public that 
it is so able to practice and does practice the same. 

10. Defendant Buhl Optical Company, of the District of 
Columbia, denies that it is practicing the profession of 
optometry in violation of the Laws of the District of Co¬ 
lumbia, as alleged by the plaintiffs in the introductory part 
of paragraph ten (10) of the Amended Bill, and says that 

such allegation is a conclusion of law. 

35 Because of the intermingled nature of the remain¬ 
ing part of paragraph ten (10), the defendant is able 
to properly answer the allegations made therein only in 
the following manner: 

(a) It admits the existence of a contractual agreement 
between itself and Lansburgh & Bro., entered into on the 
24th day of July, 1935, whereby it became and now is the 
lessee of certain of the floor-space in the department store 
owned and operated by said defendant Lansburgh & Bro., 
for the purpose of operating an optical department there¬ 
in. It also admits that advertisements of said optical de¬ 
partment have been placed and are being placed in various 
newspapers published in the District of Columbia, the en¬ 
tire cost of which was paid and is now being paid solely 
by this defendant, the lessee under said agreement. The 
defendant Buhl Optical Company, of the District of Co¬ 
lumbia, denies, however, that this advertising was and is 
part of any extensive campaign by the lessee, this defen¬ 
dant, and also denies that these advertisements were and 
are false and fraudulent, as alleged by the plaintiffs. In 
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answer to plaintiffs’ allegations that said optical depart¬ 
ment has been and is now being operated by the said Buhl 
Optical Company, of the District of Columbia, or by its 
assignee or parent Company, the Buhl Optical Company 
of Delaware, this defendant avers, upon information and 
belief, that an optical department was formerly conducted 
in the department store of the defendant Lansburgh & 
Bro. by the Buhl Optical Company, a Delaware corpora¬ 
tion, with whom a lease was made and entered into at and 
for a certain rental for a certain space on the first floor 
of the defendant Lansburgh & Bro.’s place of business, in 
which space the said Buhl Optical Company, of Delaware, 
conducted and operated an optical business. Said lease is 
believed to have expired on the 18th day of September, 
1935, and was succeeded by another lease by and 
36 between the defendant Lansburgh & Bro. and this 
defendant, the Buhl Optical Company, of the Dis¬ 
trict of Columbia, dated July 24,1935, for a period of three 
(3) years from September 1, 1935, a copy of the same be¬ 
ing attached to and made part of plaintiffs’ Amended Bill 
of Complaint and marked plaintiffs’ Exhibit No. 2. De¬ 
fendant admits that under the lease from the defendant 
Lansburgh & Bro., said lessee had and has control and 
direction of the said optical business carried on in the 
department store of that defendant, namely Lansburgh & 
Bro., and also admits that the optometrists in charge there¬ 
of were and are hired, employed and paid by this defen¬ 
dant, the Buhl Optical Company, of the District of Colum¬ 
bia, the aforesaid lessee. The defendant Buhl Optical Com¬ 
pany, of the District of Columbia, denies, however, the al¬ 
legations made by the plaintiffs that because of the fact 
that defendant Lansburgh & Bro. has leased the said de¬ 
partment to this defendant, all of the advertisements are 
false and fraudulent, and states that the leasing of floor- 
space by corporations owning and operating department 
stores to other corporations, for the conducting of various 
departments therein by the latter, is an established custom 
and well-accepted practice followed in a great majority of 
the larger department stores throughout the United States. 
Moreover, the defendant Buhl Optical Company, of the 
District of Columbia, denies the allegation of the plaintiffs 
that the defendant Lansburgh & Bro. “has nothing to do 
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with the employment of said optometrists who conduct the 
business of the said Buhl Optical Company (of the Dis¬ 
trict of Columbia) in said leased premises,” and states in 
contradiction thereof the terms of the lease to this defen¬ 
dant, aforementioned—‘‘The Lessee agrees to abide by all 
the store rules and regulations, and the Lessor shall be the 
ultimate arbiter in all disputes and adjustments which may 
arise in the course of the business with customers or 
37 between employees. The Lessee shall discharge any 
employee the Lessor shall request for the welfare 
of the store.” (Sec defendant’s lease with Lansburgh & 
Bro.—Plaintiffs’ Exhibit No. 2). As aforesaid, it is ad¬ 
mitted by this defendant that all advertising matter pub¬ 
lished by it, in the name of defendant Lansburgh & Bro., 
is paid for by the defendant Buhl Optical Company, of the 
District of Columbia, under the terms of said lease; and 
furthermore it is admitted by this defendant, as stipulated 
in said lease, that said optical business is now and shall be 
conducted to all outward appearances as part of the busi¬ 
ness of and under the name of the defendant Lansburgh & 
Bro. Defendant Buhl Optical Company, of the District of 
Columbia, denies the remainder of section (a) of para¬ 
graph ten (10), and says that such remaining portion con¬ 
tains a conclusion of law. Also it is denied by this defen¬ 
dant that the advertisements attached to the original Bill 
of Complaint filed against the defendant Lansburgh & Bro., 
individually, and marked* “Exhibit No. 1” therein, and 
prayed to be read and considered as part of plaintiffs’ 
Amended Bill of Complaint, filed against the said Lans¬ 
burgh & Bro., and joining the defendants, Buhl Optical 
Company, of the District of Columbia, and Buhl Optical 
Company, of Delaware, as parties defendant, are adver¬ 
tisements made at the instigation of and at" the expense of 
this defendant, the Buhl Optical Company, of the District 
of Columbia, said corporation not being in existence at 
the time these particular advertisements were published 
in newspapers in circulation in the District of Columbia. 
Furthermore this defendant, the Buhl Optical Company, 
of the District of Columbia, denies that it has at any time 
through the defendant, Lansburgh & Bro., used advertise¬ 
ments which set forth the words “eye examination in- 
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eluded,” or “eyes examined by our staff of licensed op¬ 
tometrists,” as alleged by the plaintiffs. 

38 (b) The defendant Buhl Optical Company, of the 
District of Columbia, admits that it has in its em¬ 
ployment, in connection with its optical business, in said 
premises of defendant Lansburgh & Bro, certain optom¬ 
etrists duly licensed and registered under the Laws of the 
District of Columbia, and that said optometrists are paid 
for the services which thcv render bv the defendant through 
the said Lansburgh & Bro. This defendant admits the 
existence of certain written contracts, entered into between 
itself and said optometrists, but denies the right of plain¬ 
tiffs in this cause to obtain discovery thereof, since the 
contents of said contracts are no material and not relevant 
to the issue here being considered by this honorable Court. 
The defendant admits the remaining allegations of section 

(b) of paragraph ten (10), and says that the aforemen¬ 
tioned Lease between itself and the defendant Lansburgh 
& Bro. recites to that effect. 

(c) The defendant Buhl Optical Company, of the Dis¬ 
trict of Columbia, denies the allegations contained in sec¬ 
tion (c) of paragraph ten (10), and states that neither it¬ 
self nor the other two defendants are participants in a 
scheme designed to defraud the public, and to evade and 
circumvent the optometry Laws of the District of Colum¬ 
bia, and further states that such an allegation on the part 
of the plaintiffs is a conclusion of law. 

(d) This defendant, as aforesaid, denies its participa¬ 
tion with the other two defendants in any sort of scheme 
designed to defraud the public and to evade the optometry 
Laws of this jurisdiction. It admits that the Buhl Optical 
Company, of Delaware, owns a majority of its stock, and 
that said Buhl Optical Company, of Delaware, has guar¬ 
anteed and now guarantees the aforementioned lease en¬ 
tered into between the defendant Lansburgh & Bro. and 

the said defendant, the Buhl Optical Company, of 

39 the District of Columbia; and says that said guar¬ 
antee speaks for itself. 

11. This defendant admits the introductory allegations 
of paragraph eleven (11) of plaintiffs’ Amended Bill of 
Complaint, namely, that it has now in its employ in the 
department store of the defendant Lansburgh & Bro., one 
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or more duly registered and licensed optometrists, but the 
defendant denies that such optometrist or optometrists 
are now employed by the said Buhl Optical Company, of 
the District of Columbia, for the purpose of practicing 
optometry for and on behalf of this defendant. The de¬ 
fendant states, however, that the said optometrists are 
practicing optometry for and on behalf of themselves. The 
defendant denies that by so doing, as aforesaid, it violates 
the Laws of the District of Columbia and the Act of Con¬ 
gress under consideration; and states that plaintiffs’ alle¬ 
gation to that effect is a conclusion of law. Furthermore, 
this defendant denies the causing of any great financial 
loss to the plaintiffs herein. This defendant admits that 
members of the public have come and do now come to the 
optical department so established by the Buhl Optical Com¬ 
pany, of the District of Columbia, in the said department 
store of the defendant Lansburgh & Bro., but this defen¬ 
dant denies that it has examined or now examines the eyes 
of such persons through the aforesaid licensed optometrists 
or that it has prescribed or now prescribes glasses for the 
same persons. 

12. This defendant denies the commission by it of any 
unlawful or illegal acts, and that the plaintiffs have suf¬ 
fered great financial loss as a result of any of its acts; 
and further denies that it has built up a large practice in 
the optometrical profession and has charged and received 
large sums of money therefor, thus depriving, to any great 
extent, other duly registered optometrists of the oppor¬ 
tunity of examining, treating and prescribing for 

40 patients. The defendant further denies that it has 
permitted any unlawful or illegal acts, and that it 
has caused the plaintiffs loss of practice and diminution 
of income; and also denies that it has degraded and in¬ 
jured the professional reputations of the plaintiffs and of 
all other duly registered and licensed optometrists—deny¬ 
ing in toto the allegations contained in paragraph twelve 
( 12 ). 

13. The defendant denies the allegations contained in 
paragraph thirteen (13). 

14. For further answer to the Amended Bill of Com¬ 
plaint, the defendant avers that, if the intendment of the 
provisions and operative effect of the optometry Laws pro- 
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liibit said defendant from renting floor-space in depart¬ 
ment stores situated in the District of Columbia for the 
operation of an optical department and prohibit it from 
having any connection with any such department, those 
sections of the aforesaid Act of Congress, approved May 
28, 1924, entitled “An Act to Regulate the Practice of 
Optometry in the District of Columbia,” are arbitrary and 
violative of the demands of due process of law, in contra¬ 
vention of and contrary to the Fifth Amendment to the 
Constitution of the United States, and are therefore un¬ 
constitutional and void. 

The defendant herebv reserves unto it all the rights and 
defenses it possesses under the law. 

^THEREFORE, having fully answered, this defendant 
prays that the Amended Bill of Complaint of the plaintiffs 
be dismissed in its entirety. 

BUHL OPTICAL COMPANY, 
(A District of Columbia Cor¬ 
poration) 
by K. STAPSY 

Vice President 

Attest: 

H BERLIN 
Secretary 
(Corporate Seal) 

LYON & LYON 

Attorneys for Defendant 

41 State of Pennsylvania 

Comity of Allegheny ss: 

I, K. Stapsy, do solemnly swear that I am Vice Presi¬ 
dent of the Buhl Optical Company, a Corporation duly 
organized and existing under the Laws of the District of 
Columbia, and that I have read the foregoing Answer to 
the Amended Bill of Complaint by me subscribed as the 
Vice President of the aforesaid Corporation and know the 
contents thereof, and the matters therein stated upon per¬ 
sonal knowledge are true, and those set forth upon infor¬ 
mation and belief I believe to be true. 


K. STAPSY 
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Subscribed and sworn to before me this 2Sth day of Jan- 
uarv, A. 1). 1937. 


MARTIN SEDER 

(Seal) Notary Public 

My Commission Expires May 11, 1940 


42 Statement of Testimony and Proceedings at 

Trial 

Filed August 17 1939 
* # # 

The above-entitled action came on for trial on January 
23, 1939, before Mr. Justice Oscar F. Lull ring, without a 
jury. 

Messrs. Edwin A. Swingle and Ernest A. Swingle ap¬ 
peared on behalf of plaintiffs and Messrs, R. B. H. Lyon, 
Richard Iv. Lyon, and Robert Rosenberg appeared on be¬ 
half of defendants. 

43 The following testimony was given on behalf of 
the plaintiffs: 

Doctor Edwin H. Silver, one of the plaintiffs herein, 
testified in substance as follows: 

(R. P. 45) That he has been a practicing optometrist 
in the District of Columbia since 1906, having received his 
preliminary training at Holland High School, Broekport 
High School, and Rochester School of Optometry, (R. P. 46) 
which latter school was issued a certificate from the Board 
of Regents of the State of New York, and in which latter 
school he later became professor of physiologic optics, 
holding that position for two and a half years; that he is 
a member of the District of Columbia Optometrical Asso¬ 
ciation (R. P. 47) and a member of the Board of Examiners 
in Optometry for the District of Columbia, which Board 
functions under an Act of Congress, of which Board he was 
president for four years; that he is now an Associate Di¬ 
rector of Research of the American Optometrical Associa¬ 
tion, a national body (R. P. 48): that he took a course in 
ocular neurology under Doctor Boxstedt in Vienna and 
did work in Wiener, Germany, and attended classes in 
different colleges including an extra-mural course at Penn- 
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sylvania State College; that his offices are located in the 
Farragut Medical Building; (R. P. 49) that he came to the 
District of Columbia in 1912 and worked for the passage 
of the act which was passed in 1924, but did not take the 
simple examination provided, as he wanted the standard 
examination comparable to that taken by him in other 
states; (R. P. 50) that he was given the degree of Doctor of 
Optometry from the Illinois college; that those taking the 
standard examination in the state of Maryland use 

44 the title “Doctor” bv law, but the fact that one had 
complied with the law in the District of Columbia 

would not admit to practice in Maryland for lack of reci¬ 
procity. 

Doctor Silver further testified (R. P. 51) that when a pa¬ 
tient first presents himself at his office his first procedure 
is to obtain a complete history for the purpose of deter¬ 
mining whether the trouble complained of is visual defect 
of the eye or a manifestation of some other bodily condi¬ 
tion such as a toxic condition in order to determine (R. 
P. 52) whether his services would relieve the trouble or 
whether the patient should consult his family physician, 
according to whatever is indicated. 

He testified you cannot describe a certain procedure for 
every case, each individual ease being different; that if it 
is strictly a refractive problem the procedure is to examine 
the lids, the tissues of the front of the eye, the pupillary 
reaction to see if both are moving at the same speed and 
respond accurately to light; that an exploratory examina¬ 
tion with an ophthalmoscope is made of the inside of the 
eye to determine the presence of cataracts or whether there 
is pathology; that he would then proceed to get the patient’s 
vision without the aid of lenses and then build it up to sec 
whether it responds with lenses; that he then would deter¬ 
mine the prescription with each eye separately to get these 
eves to coordinate with each other to see that thev balance 

w %> 

properly, and that it may be necessary to refer to another 
department (R. P. 53) to get a parametric examination to 
see whether there is any obstruction of the field; that the 
making of such an examination requires special 

45 training to do the diagnosis; that the prescription 
he then writes is passed to another department who 

measures the patient for eye glasses in the event they are 
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desired, this work being done in his offices in the Farragut 
Medical Building (R. P. 54), the doctor having been in 
Washington since August 1,1912, having graduated in 1906. 

He testified that he was a member of the committee which 
helped draft the Act providing for the requirements for 
the practice of optometry, but that it has since been out¬ 
moded and superseded bv another bill in Congress (R. P. 
55). 

He testified that the subjects actually studied to fit one to 
carry on this profession included, in the school of optom¬ 
etry, a review of gross anatomy and gross physics, minute 
physiology and anatomy of the eye, a course in pathology 
and vision of the eye, and physiological optics, theoretic 
optics, and practical optics. The witness testified he fol¬ 
lowed these courses with special work under Doctor Mintz 
of the University of Rochester and two and one-half years 
with Bausch and Lomb in purely optics (R. P. 56), micro¬ 
scopic and telescopic work, lenses and factors of light; that 
following this he started to teach this work in the school 
and became assistant to Doctor W. W. Bissell, secretary 
of the Board of Regents of the State of New York, at Al¬ 
bany, and since that time has been practicing his profession 
and taking additional courses in Vienna and Wiener and 
in this country. 

He testified that among the different instruments and 
apparatus used is an instrument called the ophthalmoscope 
for examining the inside of the eye, having different oph¬ 
thalmoscopes for different kinds of eyes; that the doctor 
then gets (R. P. 57) the fields to determine whether 
46 blood is circulating properly in the eye and whether 
there is any disturbance on the inside of the eye; that 
with a little lamp examination of the eyelids or cornea is 
made to determine involvement there; that he then meas¬ 
ures the cornea with an ophthalmometer to get the curvature 
of the front of the eye, which normally is supposed to bo 
around 42, but that there are variations in the different 
meridians that determine cases of astigmatism, but that 
there is a variation in each eye and you cannot put any in¬ 
dividual under a certain standard; that astigmatism is 
a common thing and few eyes are without it because the 
cornea does not form a perfect sphere. He testified that 
with the retinoscope the depth of the eye is measured to 
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determine the refraction by the reflection method, looking 
through a little opening and throwing light in the eye and 
then by the reflection coming out of the eye determine its 
depth and the amount of variation from normal; (R. P. 58) 
that then one is ready to see whether the eyes are balanced 
without glasses, and then proceed to place test lenses in 
front of the eyes to determine what lenses will give the 
best vision and whether there is proper coordination and 
proper adjustment; that there is no definite rule; that they 
employ many instruments, some in some cases and others 
in other cases; that an examination of eyes without the 
use of drugs will in the end require the use of essentially 
the same instruments whether performed by an optometrist 
or an oculist; that he knows the difference between an 
ophthalmologist and an oculist; and that refraction with¬ 
out drugs is somewhat similar. 

He testified (R. P. 60) that the courses taken by 
47 him included laboratory work covering biology, 
chemistry, neurological reactions, some dissection 
particularly of the neck and head including the eye at New 
York State College; that Pennsylvania State College re¬ 
quires the use of the whole cadaver; that he had dissected 
a cadaver but not in connection with his optometry course. 

The doctor further testified that in connection with the 
exercise of the eye (R. P. 61) he uses an orthoptics room 
where any deviation or lack of coordination between the 
two eyes of certain types may be greatly improved with 
orthoptics, but that there are certain types that orthoptics 
would not help, which are referred to an ophthalmologist 
where certain operative treatment might be indicated or a 
certain type of treatment, but being without his field he 
does not attempt it. 

He testified that in the fitting of glasses it is very essen¬ 
tial that facial measurement be accuratelv taken because 
glasses not properly placed before the eyes, as they are 
in test frames in the examination room, may result less 
successfully even with proper prescription; that they 
should center perfectly so that the optical center of the 
lenses coincide with the optical center of the eyes, giving 
coordination; that if certain muscles are involved perhaps 
certain things may be done for corrective purposes; that 
the size and shape is necessary, and the length of temple 
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or size of mounting is essential; that the style (R. P. 62) is 
usually as far as possible left to the decision of the patient; 
that with a weak lens less skill is required, but with a strong 
lens, especially in astigmatism where cylinders are in¬ 
volved, as much accuracy is required in fitting as in 
48 prescribing; that he maintains his own laboratory 
for the grinding of glasses, which is done under his 
own supervision; but that in certain cases involving certain 
types of patients where he may not have the proper tool, 
the grinding of the lenses is done in some other place, but 
are usually mounted in his own laboratory; that while the 
grinding is mechanical it requires training to do it right. 

He testified that two eyes alike even in the same individ¬ 
ual are rarely found; that in a perfect pair of eves (R. P. 
63) one works in perfect harmony torture with the 
other; if not, and there is equal vision in both eyes, there 
will be trouble if not corrected; that if one eye is working 
wrong it will cause a great deal of discomfort; that if the 
vision is low in one eye art attempt is made to try to bal¬ 
ance it with the same retinal image in the other eye; that 

vision should lx* an unconscious act, an involuntarv act, 

• 

and when it becomes a voluntary act it is apt to cause ten¬ 
sion undermining a great many things, causing people to 
be uncomfortable and irritable, and recent research has 
shown (R. P. 64) that it affects the digestive tract more 
than any other outside of a feeling of headaches; that it 
will cause nervousness, dizziness, and headaches, which is 
one of the main causes of people having their eyes exam¬ 
ined, and if proper glasses are prescribed and fitted, where 
the eyes are the sole trouble, the headaches will disappear: 
that if a person be examined and a wrong proscription 
made, and the patient should continue to wear those 
glasses, tin* same bad effects would result as to those who 
do not wear glasses who should, that because of greater 
fatigue there would be a general physical and mental 
41) loss of efficiency. 

The witness testified (R. P. 6b) that eye glassw¬ 
are at times prescribed in pathology to help out a person 
who is sick with some disease, because by correcting by cor 
reeling either with medicine or surgery and not correcting 
all of it the best results could not be obtained. 




SILVER, ET AL. VS. LANSBURGH & BRO., ET AL. 


43 


The witness testified (R. P. 6G) that he maintains his own 
private consulting room where relations between himself 
and patient are held confidential, even to the point of plac¬ 
ing confidential history on the patient’s card in private 
code so that no one else can read it. 

He testified a separate charge is made for the examina¬ 
tion. 

lie testified that he is not working for a corporation or 
department store but that his hills come out over his own 
billhead for professional services rendered as an individual 
practice; that the practice of optometry (R. P. 08) is in his 
opinion the grandest profession that any man could prac¬ 
tice; that medicine and dentistry are professions according 
to ethical standards (E. P. 09); that in his opinion optom¬ 
etry is a profession requiring under present standards a 
liberal education, including four years of high school, and 
that optometric schools will not take students unless they 
have majored in certain subjects; that they cannot just say 
that they are graduates of a high school and step into an 
optometry school; that it requires four years of strictly 
professional training; and that the code of ethics take it out 
of the market place and barter and price; that he does not 
advertise and hold himself out as a practicing optometrist 
(E. P. 71): that he has never advertised other than 
o() by way of announcements in the paper when moving 
from one location to another. 

In his opinion an optometrist cannot give proper atten¬ 
tion to and secure proper results if employed in a com¬ 
mercial venture such as a department store where he works 
on a salary, where the business is not his own, where the 
profits go to some one else, where the bills are made out 
in the name of the department store and not in his name, 
and where the arrangements for credit, if any is to be 
given, are made not by him but by the department store 
or some one else. He testified that he does not believe (E. 
I’. 7‘J) that a profession can be practiced in a commercial 
atmosphere because one cannot get contact with the pa¬ 
tient; that a real optometrist (E. P. 74) having some re¬ 
gard for tlu* profession or the ethics of the profession 
would not accept employment in a department store; that 
then* is an association, the American Optometrical Asso¬ 
ciation, comparable to the American Medical Association 
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or Tlu* American Bar Association, having a code oi' ethics, 
but that a threat many of those men in the (commercial) 
establishments are not members of the American Opto- 
metric Association. 

Tie testified (H. I*. 75) that the Xational Association, 
tlie American Optometric Association, of which associa 
tion he is a member, has a national code of ethics; that if 
an optometrist were employed by a commecial house (R. 
P. 76) or employed in tlie manner in which it is claimed 
the defendants herein employ their optometrists, it would 
be in violation of that code of ethics: that he would have a 
right to employ as many of them as lie might want 
51 in his own office and pay them a salary just as a 
lawver hires other lawyers and pavs them a salary 
(R. P. 77 ). 

The exhibit offered, being a copy of the code of ethics 
of the American Optometric Society, was received in evi¬ 
dence and was marked “Plaintiff's Exhibit A.'* 

The Witness testified (R. P. 78) that in addition to being 
a member of the American Optometric Association he was 
a member, one of the organizers, and for two years presi¬ 
dent of the District of Columbia Optometric Society, which 
association has a code of ethics which is Article VIII of 
the Constitution and By-Laws of the District of Columbia 
Optometric Society. 


(The document referred to. being the Constitution and 
By-Laws of the District of CoiUmbia Optometric Society, 
was received in evidence and was marked “Plaintiff's Ex¬ 
hibit B.") 


Doctor Silver testified (R. P. 82) that it was in connec¬ 
tion with paragraph 2 of the (‘ode of Ethics of the Xa¬ 
tional Association, a> interpreted by the District Attor¬ 
ney's office (R. P. S3) that a corporation could not practice 
a profession, that this suit was instituted to determine just 
what can be done to better optometric conditions; that 
while the suit was not brought in the name of the organiza¬ 
tion. it was brought on behalf of those concerned, the cost 
of litigation being financed by men banded together to get 
a translation of the law and to see what can be done to bet¬ 
ter optometric conditions in the District of Columbia to 
put it on a higher ethical standard; that the litigation was 
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authorized by a vote of the society as regular and 

52 special meetings, the question having been gone into 
very thoroughly. 

Cross-Examination 

Doctor Silver on cross-examination testified that while 
he attended the Rochester School of Optometry that school 
is no longer in existence, having gone into the Mechanics 
Institute, then into the University of Rochester, and was 
then discontinued, and that the Rochester School of Optom¬ 
etry is no longer functioning; that he graduated some time 
in 1906, having entered the school in 1904; that the course 
of study consumed class work from about nine or nine- 
thirtv in the morning to three-thirtv or four, five davs a 
week, sometimes including work on Saturdays, and that 
those wishing to do special work could attend classes in 
the evening; that he attended classes at the Rochester 
School for two school years (R. I\ 85), graduating in 190(5: 
that he did not receive a degree at the Rochester school but 
did receive a degree from the Northern Illinois School of 
Optometry approximately fifteen years ago as a result of 
some special work in writing a course for the school which 
was then the Needles School, planning a course for a cer¬ 
tain branch of the work, and correcting some things that 
they had, which was when the Needles School (R. 1\ 86) 
took over the Northern Illinois, and that his remuneration 
for writing and planning this course was a degree received 
from Northern Illinois, which is the only degree he has 
except from Maryland: that this degree of Doctor of Op¬ 
tometry involved probably a y< ar and a half, some of which 
work was done in Washington, and part of it in Kansas 
(R. P. 87) and part of it in Chicago. 

He testified that he was in the research laboratory of 
Bauscli and Lomb, one of the largest wholesale dis- 

53 pensing houses in the country, where he was a sal¬ 
aried man, earning his livelihood working in their 

laboratory studying optics under Doctor Munchon: that 
Doctor Munchen was not in the department where he was 
working receiving a salary, but that he wanted to study 
light and get acquainted with light, and went there to work 
with light and lenses, and that his studies with Doctor 
Munchen were outside of Buasoh and Lomb, at the Uni- 
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versity of Rochester Laboratory: that lu* was there as a 
salaried man. depending fo his livelihood upon the salary 
received (If. 1*. So); that he attended several classes in an 
extra mural course at Pennsylvania State College; that 
there is a lecturer on that extra mural course every other 
Sunday who lectures for between two and three hours, 
supplying the same course vjiven by the advance course of 
the Pennsylvania State College of Optomi'try; that last 


year he attended some 200 hours of lectures and !>(’> hours <>l 


laboratorv work in the Pennsvlvania State College in Phila- 


delphia, of which Doctor Finch is president. 

He testified that lu* considers it (R. P. SO) unethical to 
accept employment from non-reidstered o])tometrists to 
l>ractice the profession: that that is one of the canons in the 
code of ethics adopted by the American Optometric So¬ 
ciety. the code having been introduced in evidence (Plain¬ 
tiff’s Hxhibit A): that a member-of the District of Colum¬ 
bia Optometric Society is automatically a member of tin* 
American Association of Optometrists ( P. P. DO); that that 
particular canon was not introduced in tin* society (Hx¬ 
hibit B) because it is a recent code; that the code of ethics, 
Hxhibit A. was adopted within the last few years, re- 
54 eently; that he read tin* code at the time it was is¬ 
sued ( R. P. hi) but does not remember how many 
canons there are in the code; that he does know it is the 
code (R. P. 92). but doesn’t know what year it was passed: 
that any optometrists employed by corporations would not 
be eligible to membership in the District Society, but that 
he did not remember that there were any such. lie testi¬ 
fied he knew Mr. Markham Laws, that he was a member of 
the society ( R. P. 9.’») ; that he was an optometrist and op¬ 
erated as a corporation, that he mi.uht have been employed 
bv the Lees Optical (’orporation. but that he (the witness) 
did not know the details of his (Law’s) business, or 
whether there was anybody employed by him or the corpo¬ 
ration. 

The witness testified that he never advertised “price” 
(R. P. 94), but that when he first came here in August, 
1912, lie may have inserted some advertisements; when he 
first came here he bought the Columbia Optical (’ompany 
and practiced the profession of optometry with Doctor 
Edwin II. Small, optometrist, under the name of Columbia 
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Optical Company al DOS F Street, which at that time was 
a store (It. P. Do): that he occupied the ground floor space; 
that there were show windows in tlie store, and that there 
may have been something on display in the windows; that 
lie continued to operate (It. P. D6), or tin* Columbia Optical 
(’ompany practiced optometry, from 1012 until some time 
after lDMo (It. P. D7), but that the Columbia Optical ('om¬ 
pany did not continue the practice of optometry until after 
the bringing of this suit, but until the District Attorney 
said it was illegal, and then the company was entirely dis¬ 
banded, (R. P. 98) which was previous to the entering of 
this suit, but that the name was taken off the door 
bo long before that; that he practiced optometry under 
his own name (R. P. DD) and on his own letterhead 
and also used the name Columbia Optical ('ompany, but 
that all letterheads were destroyed on the occasion of dis¬ 
continuing using the name of Columbia Optical Company; 
that previous to that time lie might have registered under 
the name of Columbia Optical Company in the District 
telephone directories; that during the time he was doing 
this Columbia Optical Company business he was manufac¬ 
turing lenses and grinding glasses in his own laboratory, 
and still dot's that (R. P. 100): that that was the manufac¬ 
turing, the Columbia Optical Company was the manufactur¬ 
ing end; that the store on tin* first floor with a show window 
had the name “Columbia Optical Company" and “Doctor 
Silver, Optometrist" until 1020 at Fourteenth and G, that 
he moved from DOS F Street to 1410 (I Street where the 
business was conducted as Fdwin Ii. Small, Optometrist, 
and below that Columbia Optical Company on a brass 
plate on the Harper Building from 1020 ( R. P. 101) until 
the decision of the District Attorney until some time before 
1D35, when it was legally dissolved, having been purchased 
as Columbia Optical Company and just continued the name, 
the dissolution being effected by Mr. John McLachleu of 
the McLaehen Banking Corporation, and recorded. 

The witness testified (R. P. 102) that when a patient 
comes into the office lie takes a history of the case which 
consists of tile patient's telling him what his trouble is, in 
what way his eyes bother him, and that this may lead to 
other things: 1 hat if he has pain in the head or somewhere 
else he (the witness) inquires about the tonsils, sinuses, 
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56 and what experiences he has had in that line, 
and that it gradually leads to quite a complete 

history, all of which is marked down (R. P. 103); that if a 
patient gives a history of tonsil trouble it may make all the 
difference in the world in the refraction of the eyes in that 
if it is a toxic condition and is affecting the eyes no lens 
is going to give comfort; that if there is a toxic condition 
present he will not continue with the case; that he wants 
to make a success of the case, and that a patient having 
tonsilitis will not get the same results with his prescription 
because the same tissue lines the throat, nose, and sinuses, 
and it is a projection of the same tissue on the front of the 
eye, and the patient will continue to suffer discomfort from 
chronic tonsilitis; that by use of the ophthalmoscope (R. 
P. 105) he may or may not be able to recognize a pathologic 
condition such as an inflamed tonsil when he looks into the 
eye (R. P. 106); that he recognizes pathology and when 
the ophthalmoscope shows deviation from the normal, 
whatever the cause of that condition may be, he will refer 
the patient to a physician; that the ophthalmoscope will 
show the presence of that condition of pathology, such as 
tonsilitis, if the tonsilitis affects the eye at all; if it does not 
it may not, but that he would not presume to say (R. P. 
107) that he could look into the eye and tell definitely that 
the patient had tonsilitis. 

He testified that after determining by the use of the 
ophthalmoscope that the patient does not have a patholog¬ 
ical condition he then proceeds with the refraction, for 
which he uses a retinascope, which is a mirror, either plain, 
concave, or convex, to throw light into the eye, and 

57 that by the reflection you get out of the eye you can 
determine the refractive error; that if a “pinhole 

disc” (R. P. 10S), a black substance with a pinhole in it, was 
ever used in place of the modern retinascope he had never 
used it, was not familiar with it, and did not know that it 
would serve the same purpose as the modern retinascope. 

He testified further that he uses the ophthalmometer (R. 
P. 109) and the retinascope to determine whether the pa¬ 
tient is myopic or hyperopic, but does not admit that ex¬ 
amination with the trial case is subjective to the extent 
that without the patient’s telling him that the lens is clear 
or is not clear he would be unable to fit the patient with a 
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proper pair of glasses; that he has had children come in 
three years old that he would fit entirely with instruments, 
they being incapable of answering questions (R. P. 110), 
and while he would prefer that the patient answer questions 
subjectively, in connection with the fitting of glasses, he 
could come pretty close to properly fitting them without 
the questions being answered; that he uses the strictly ob¬ 
jective method when the patient is incapable of giving cor¬ 
rect answers, but where the patient is capable of giving 
correct answers he always uses the subjective method, the 
objective method being comparatively rarely used with the 
subjective method; that while he would feel much happier 
with the use of the subjective method (R. P. Ill) in connec¬ 
tion with prescribing a proper pair of glasses, he could do 
it without such method if he had to (R. P. 112); that in 
connection with a prescription for a patient to fill his needs 
properly for glasses where the patient did not re- 
58 spond objectively that he has three tests that he 
would use and would use the three. 

The witness testified that the subject of orthoptics (R. P. 
113) is a branch of his practice, that he does some of it (R. 

P. 114), and that orthoptics may embrace what is known 
in ordinary language as “cross-eyes” or muscular anoma¬ 
lies ; that while it is broader than that, cross-eyes is one of 
the examples; that in most cases where a person has a con¬ 
genital condition an operation is imperative, which opera¬ 
tion would have to be performed by a surgeon; that in 
some cases it is not necessary, but in congenital cross-eyed 
cases a great many of them must be corrected by surgery 
if they are to be corrected; but that there are other in¬ 
volvements, i. e., if the eye has not become amblyopic (R. 

P. 115) or the vision too dim, very often by developing vi¬ 
sion in that eye one finds that it straightens out by its own 
volition. If it is caused from non-use and there is sufficient 
left, it is not always necessary to operate; but in most cases 
of congenital cross eyes an operation would be required, a 
surgical operation, which the optometrist could not per¬ 
form. 

He testified that he had been a member of the District 

i 

Board for some years, although not such a member now, 
during a portion of which time he was president of the 
Board, and that the Board took as its guide (R. P. 116) in 
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the enforcement of the optometry law with respect to the 
practice of optometry in the District of Columbia the Act 
of Congress itself; that he had been practicing optometry 
in the District for some years prior to the time of the enact¬ 
ment of the act of Congress, having coming here in 1912, 
at which time optometry was practiced in mercantile 

59 establishments, and that in those mercantile estab¬ 
lishments there were signs indicating to the public 

that optometry, or whatever name was used in those days, 
was practiced within those establishments, and that ad¬ 
vertising was done by newspaper and otherwise; that back 
in those days (R. P. 117) he did advertise on one billboard, 
but that at the present time he is not practicing optometry 
as he did then, maintaining his office in an office building 
and that the only indication his office is in that particular 
building is the appearance of his name on a bulletin board; 
that he does not advertise at the present time nor use large 
Neon signs or signs displaying eye glasses or spectacles; 
that he does not know how many optometrists in the Dis¬ 
trict of Columbia are now practicing optometry as he is 
practicing it now; that Doctor Dicus is secretary of the 
Board, but that he did not know the exact number but would 
say there were approximately seventy; that he would say 
Doctor Dicus maintains his office and practices optometry 
as he does, as also does Doctor Bernard A. Baer, Doctor 
Wagenheim, Doctor Kraskin, Doctors "Warren and War¬ 
ren, Doctor Ballinger, Doctor McDonald, and Doctor 
Frances Marshall, but that Doctor Dicus could give a list 
more complete (R. P. 119); that those ten or eleven are as 
he recalls to the best of his recollection out of seventy "who 
practice optometry as he does; that he knows Doctor Nel¬ 
son, who left Doctor Roller, who was his manager and estab¬ 
lished himself in the Colorado Building; that he has not 
seen his office and does not know how he practices, but that 
he is certain that those whose names he has given practice 
optometry as he does in that they maintain offices in office 
buildings, and do not advertise at all, the only ad- 

60 vertising being done, if it may be called advertising, 
being the appearance of names in buildings to indi¬ 
cate on what floor they are located; that the remaining 
approximately sixty (R. P. 120) practice either in com¬ 
mercial establishments or in offices, but that he does not 
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know about advertising- because he does not watch it, but 
that of that other sixty many of them practice optometry 
in mercantile establishments; that of the balance that do 
practice optometry in mercantile establishments they have 
the appearance of conducting their practice as they had 
been practicing prior to the passage of the act, at the time 
of the passage of the act, and since the passage of the act, 
in that they have store fronts and advertise; in other 
words (R. P. 121), he would say that of this other large 
group of sixty, approximately, some of whom he does not 
know, the appearance is such as to indicate they are con¬ 
ducting their practices in the same way that they did before 
the passage of the act, but that he docs not know, not having 
been in their establishments. 

He states that during the time he was a member of the 
Board it was his duty to see that the provisions of the act 
were not violated; if a report came in Doctor Kraskin, the 
investigator for the Board, made a report back to the 
Board for all complaints that came to the Board, and if in 
the opinion of the Board there was a flagrant violation of 
the practice of optometry in violation of the Act, that par¬ 
ticular violator would be dealt with in some way or other; 
that he recalls one instance since the inception of the Board 
where a man’s license was taken away from him, but not 
because of employment by a corporation. 

61 The witness testified (R. P. 124) that after eyes 
are refracted and he decides a prescription for 
glasses is indicated, he issues a prescription, which pre¬ 
scription is given to an optometrist who fills that prescrip¬ 
tion in his own office, and the glasses are made if neces¬ 
sary; that if they do not need a prescription, or if the 
glasses are correct; a charge is made for the examina¬ 
tion; that if the patient indicates a desire to take the pre¬ 
scription to some other optician, a charge is made for the 
examination and a prescription is given depending on the 
type of case (R. P. 125); that where he knows the lenses 
must be changed within a certain period of time, which is 
taken care of in his examination, the patient does not get 
that prescription, the witness using his discretion whether 
to give the patient the prescription to have it filled else¬ 
where. 
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He testified that the man who grinds the glasses and 
makes the lenses to conform to the prescription is not re¬ 
ferred to as an optometrist, that being a mechanical act, as 
a dentist who would take your measurements and send out 
to have a dental plate made by some other laboratory; but 
that when he fills the prescription himself a charge is made 
for the glasses and the examination, a profit being made on 
both (R. P. 126); that he does not believe that all the other 
optometrists whom he has named as practicing as he does 
maintain their own laboratories, although he could not 
testify positively. 

Re-direct Examination 

On redirect examination Doctor Silver testified that while 
the Board had always been governed by the Act, 
62 that the Act was the guide, that the Board has since 
the beginning and the present time made additional 
requirements with respect to the capabilities of the appli¬ 
cant with respect to educational features in that they have 
raised the standards to conform with Class A schools (R. 
P. 127), and that no applicant’s application is accepted 
unless it conforms with a Class A school, which has in¬ 
creased the attendance from 1,000 hours to 4,000 hours or 
more, he being unable to state the exact number of hours, 
the Grade A school being the best in the school of optom¬ 
etry; that they are graded by the International Associa¬ 
tion of Boards of Examiners who send an inspector into the 
schools, and they must comply with certain requirements, 
and if they comply, are graded according to A, B, or what¬ 
ever it is in the same manner that other universities are 
graded. 

The witness testified that his understanding of the mean¬ 
ing of “mercantile establishments” was that they were 
places with store fronts (R. P. 129), and that these mer¬ 
cantile establishments are covered by the code of ethics of 
the society; that by reference to the term “commercial” 
he understood what was meant was a store front, one with 
a display, but that as to the other sixty, whom he did not 
recall particularly, many of these establishments (R. P. 
130) are owned by men who themselves are optometrists, 
but are not dictated to by disinterested commercial parties 
back of them pushing the optometrist and dictating the 
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policy; that a majority of the sixty are dictated to by com¬ 
mercial houses controlled by interests other than optom¬ 
etrists themselves, as a corporation such as Lans- 

63 burgh’s (R. P. 131), and Ilecht’s who do not own 
their own establishments. 

In connection with the question of whether the witness 
used Neon signs for advertising, and things like that, he 
produced a letter from the Pennsylvania State College of 
Optometry dated March 19, 1936, and testified that in order 
to take a graduate course or what they call extra mural 
course he had to conform with a certain code of ethics and 
standards as stated in the letter. 

(The letter referred to, being dated March 19, 1936, from 
the Pennsylvania State College of Optometry to Doctor 
Silver, was marked “Plaintiff’s Exhibit C for identifica¬ 
tion.”) (R. P. 132) 

The witness testified that the case decided by the Board 
for the improper practice of optometry was one connected 
with the Shah Optical Company, a relative and employee of 
Doctor Samuel Shah on F Street, and that Doctor Dicus 
could testify as to the details. 

The witness testified that he always in every case made 
a charge for an eye examination. 

Re-cross-examination 

On re-cross-examination the witness testified that the 
optometrist who had his license revoked did not have it 
revoked because he was employed by a corporation but for 
other charges; that as to the code of ethics (Plaintiff’s 
Exhibit B) he did not recall, not having read them very 
recently, if there was anything in the code of ethics pro¬ 
hibiting the employment of an optometrist by a corporation, 
but that there is a provision with respect to price adver¬ 
tising. 

(Thereupon the witness was excused.) 

64 Dr. John C. Neill, called as a witness in behalf of 
the plaintiffs, testified in substance as follows: 

Direct Examination (R. P. 135) 

That he is an optometrist by profession residing in 
Philadelphia, engaged in private practice and as professor 
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of optometries in Pennsylvania State College of Optometry 
in Philadelphia, which school is known as a Class A school 
teaching optometry exclusively, conferring a degree of 
Doctor of Optometry for four full scholastic years’ work; 
that the requirements for matriculation to that college are 
(R. P. 136) graduation from a four-year high school course 
or a certificate by the Department of Public Instruction of 
the State as having had certain required subjects, cover¬ 
ing biology, mathematics, and so many years of a foreign 
language; that the pamphlet presented to him was a cate- 
logue and announcements of Pennsylvania State College 
of Optometry for the current year; that the college was 
founded in 1917 or 1918, and that he had been connected 
with it since January 1, 1929, and was still connected with 
it in a professorial capacity. 

The document referred to, entitled “The Pennsylvania 
State College of Optometry, Announcements for the 20th 
Annual Session 1938 to 1939,” was received in evidence 
and marked “Plaintiff’s Exhibit D.” 

The witness testified (R. P. 137) that the subjects re¬ 
quired for a student to satisfactorily pass in that college, 
according to the catalogue (Plaintiff’s Exhibit D) are 
physics, optics, chemistry, anatomy, histology, pathological 
histology, bacteriology, normal histology, physiology, 
pharmacology, physiological optics, psychology, optometri- 
cal mechanics, and optometry; that the student 
65 are taught (R. P. 138) to diagnose ocular diseases 
so as to refer them to a doctor; that pharmacology 
is just a study of the action of drugs on the eye; that the 
various subjects are given in optometry because every sub¬ 
ject that is required is a prerequisite (R. P. 139) to certain 
other subjects (R. P. 140); in other words, that the profes¬ 
sion of optometry is composed of a number of branches 
of science; that they must, for instance, understand optics, 
and in order to understand optics must understand mathe¬ 
matics, and the mathematics that is involved in optics is 
rather complicated; that they must know some calculus 
and trigonometry, and to understand those must know 
algebra, and to understand that must know mensuration 
and arithmetic; that the same thing is true in understand¬ 
ing the physiological functioning of the eye; in order to 
understand physiology they must have a background of 
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anatomy; in order to understand anatomy they must know 
something about histology; that one could not get a degree 
in four years in a school of medicine because in the average 
medical school an average of 50 or 60 hours is all in the 
entire four years’ course on the eye, and that they teach 
4,800 hours on the eye, the eye and its relationship to the 
body, while in the average four year course, as stated by 
the curricula of various medical colleges in this country, it 
runs from a minimum number of 32 hours up to a maxi¬ 
mum in the Pennsylvania State Medical College, w T hich is 
62 hours, while his school gives 4,800 hours, a full four-year 
course (R. P. 141). 

The witness testified that the practice of optometry, as 
composed of other branches of science, is a profes- 
66 sion because they are dealing with the human equa¬ 
tion or the human element, or dealing with the phys¬ 
ical w’ell-being and health of an individual, and he would 
say that that would definitely entail certain confidential and 
professional relationships with patients; the fact that there 
is an elevation of the personal relationships over purely 
commercial or business relationships; the fact that they 
believe the monetary consideration is beneath the personal 
relationship with the patient; the need for a specific train¬ 
ing or learning; that the fact that training of optometrists 
before they are allowed to graduate from a Class A school 
is a highly specialized one is shown in that the first two 
years of the curriculum practically parallels the course of ‘ 
medicine which is given in a Class A medical school, as 
shown by a comparison of the catalogues of the twx) schools; 
that they have doctors as teachers (R. P. 142), as listed in 
the catalogue; that among some of the medical physicians 
teaching in the school are Doctor C. A. Billetdoux, Profes¬ 
sor of Clinical Pathology, who is an M. D. from Jefferson 
Medical College in Philadelphia; also Doctor Donald C. A. 
Butts, Professor of Pharmacology, from the Pennsylvania 
College of Pharmacy and Science; Doctor Isadore Kaplan, 
Professor of Ocular Anatomy, a graduate of medicine 
from the University of Pennsylvania, and a number of 
other medical doctors who are professors in the College of 
Optometry. 

The witness testified (R. P. 143) that he was graduated 
from the Pennsylvania State College of Optometry in 1922, 
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then took graduate work until 1924 and has been in practice 
since 1924; that he has never ceased to engage in 

67 actual professional study in a professional school of 
optometry; that he has a doctor’s degree in optom¬ 
etry from the Pennsylvania State College of Optometry. 

He testified (R. P. 144), having in mind the very con¬ 
fidential relationship existing between a patient and a prac¬ 
ticing optometrist and the requirement for highly special¬ 
ized training, that he was familiar with the department 
stores in Philadelphia where he lived; that he did not be¬ 
lieve (R. P. 145) that practice in such an atmosphere would 
be conducive to the best relationship and the best service to 
the patient, having in mind the necessity for the freedom 
of judgment of the optometrist, because in that method of 
practice the monetary consideration is the all-important 
one, the time factor is extremely important, and the need 
of haste is quite a factor, and for those reasons he did not 
believe that a profession such as optometry could be prac¬ 
ticed in such an atmosphere; that the question of personal 
responsibility in such a case would enter into his opinion, 
and that since the optometrist in such circumstances is an 
employee of the department store and his relationship, his 
responsibility, is to the department store rather than to 
the patient, the patient would have no hold on him; in other 
words, in his opinion, there might be such a thing as the 
optometrist committing some error for which in ordinary 
practice he might be held for mal-practice, wiiere under 
such circumstances such relationship between patient and 
optometrist would be such that they w’ould not be dealing 
with each other but with the corporation; that the fact that 
an optometrist (R. P. 146) who is employed in a de- 

68 partment store is to the extent of that employment 
controlled by the corporation which owns the de¬ 
partment store, and in his opinion (R. P. 148) the optom¬ 
etrist "working under such circumstances w T ould be respon¬ 
sible to the employer rather than to the patient. The wit¬ 
ness testifies that the optometrist is in that case practicing 
under circumstances in w’hich he cannot properly serve the 
patient and discharge that duty. 

The witness testified that the distinction between the fit¬ 
ting of glasses and grinding and finishing, although among 
the laity the fitting of glasses is the determination of the 
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prescription and embodying that prescription in a pair of 
glasses, (R. P. 149) that technically the fitting of a pair of 
glasses is the adaption of the lenses to the face, a job that 
requires considerable technical skill and ability, including, 
first of all, a knowledge of optics, because by merely mov¬ 
ing the optical centers one way or another you entirely 
destroy the effect of the lenses, that is, their optical ef- 
fectivitv, so-called, which might be ground on the lenses, 
and would be completely destroyed if those lenses were not 
properly fitted; that with certain types of lenses the ef- 
feetivitv of the glasses could be changed entirely by turning 
the lens in the frame or by moving those lenses farther 
away from the eyes; that if you place the glasses on the 
end of the nose (R. P. 150) it will be noticed that they are 
considerable more powerful, that the work must be held 
much closer than would be the case with them close up to 
the eye; that with concave lenses the opposite of that is 
true, the lenses become weaker as you move them away; 

that the fitting part is the adaption of the lenses, 
69 after they are ground, to the face so that they will 
be held in a position that will give the effectivitv that 
the examiner requires; that the fitting of glasses is part of 
the profession of optometry, while the grinding of lenses 
is mechanical but requires skill the same as a machinist or 
other artisan must know certain things about material and 
tools. 

At the Pennsylvania College of Optometry they have a 
course restricted to one year for the teaching of the grind¬ 
ing of lenses, in which the student is given one hour per 
week (R. P. 151) so that he will understand how lenses are 
made, merely as a background, so that when he is out he 
is able to distinguish between good workmanship and poor 
workmanship and able to recognize the type and quality of 
the lenses that he is dealing with; that the man who grinds 
lenses is an optician. 

The witness testified that there was a very close relation¬ 
ship between the practice of the profession of optometry 
and the health of the patient or the community, which could 
be best explained by stating that symptoms that patients 
complain of often disappear with the adaptation of a proper 
and suitable correction; that patients come probably most 
frequently suffering from headaches, that probably the 
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second in the order of complaints would be symptoms of 
various gastro-intestinal disturbances, upset stomach, nau¬ 
sea, vertigo, or dizziness, and that proper glasses most as¬ 
suredly correct those conditions. 

He testified that in addition to that (R. P. 152) there are 
various mental and nervous disorders caused by ill-fitted 
glasses, or lack of glasses, which can be cleared up 

70 with a pair of properly fitted glasses; that he has 
seen instances in his practice where a person would 

^really develop an entirely new disposition; that he has seen 
individuals who had developed an inferiority complex, to 
use that term, who after having proper glasses became quite 
normal individuals; that if glasses were needed and not 
supplied, or if wrong glasses were supplied, there could be 
induced reflex and nerve disturbances; that those various 
things occur in those parts of the body most susceptible, or 
which are already weakened, and therefore, if a person has 
a gastric disturbance and is ordinarily not susceptible to 
things like emesis, or vojniting, and improperly fitted pair 
of glasses could very easily induce that act (R. P. 153), and 
so on through various parts of the body; that he has seen 
things like that occur quite frequently. 

The witness testified that with respect to visual defects 
and delinquency that there have been studies made in re¬ 
formatories indicating that there is a definite, high corre¬ 
lation between juvenile delinquency and visual disorders, 
and that if those visual disorders were properly corrected 
it is believed that there would have been considerably less 
juvenile delinquency; that the eyes of children in schools 
and reformatories throughout the country are examined, 
not routinely but very inadequately; that these particular 
experiments were purely research projects in which the 
equipment was set up in the reformatory, and that parti¬ 
cular reformatory had all of its inmates examined. 

Cross-examination. 

On cross-examination Doctor Neill testified that the 
Pennsylvania State College of Optometry has 4,800 

71 hours divided among subjects indicated in the cata¬ 
logue (Plaintiff’s Exhibit D) (R. P. 155). That the 

Pennsylvania School of Optometry is a Class A school but 
is not recognized by the New York Board of Regents for 
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the reason that the New York State statute specically re¬ 
quires optometry to be connected with the University; that 
Class A schools include Columbia University, Pennsylvania 
State College of Optometry, the Ohio State University, the 
Northern Illinois College of Optometry, the University of 
California, and the Los Angeles School of Optometry; that 
he was not certain whether Southern College had a Class 
A rating or not, but believed they were given a tentative 
rating; that all these schools he named were very high- 
grade schools. 

He testified that a graduate (R. P. 156) who takes a 
course in optometry in Columbia University is given a de¬ 
gree of Master of Science in Optometry; that a graduate in 
optometry from the Ohio State University receives a de¬ 
gree of Bachelor of Science in Optometry. 

In response to a question the witness testified that Plain¬ 
tiff’s Exhibit D, referring to the clinics, chiefs of staff and 
assistant chiefs of staff and assistant chiefs of staff in¬ 
cluded thirty-four names of which one was an M. D., but 
that this was merely (R. P. 157) a list of the visiting clin¬ 
ical staff such as any hospital would have; that that is not 
a part of the faculty except that they use the clinics as a 
teaching ground in the applied work; that including pro¬ 
fessors, assistant professors, instructors, and assistant in¬ 
structors, there were 34 or 35 of which three were M. D.’s 
and that about one-half of all the others were gradu- 
72 ates of the Pennsylvania College of Optometry, and 
that there are a great many Ph. D. ’s on the faculty, 
and others holding the degree of Doctor of Philosophy. 

In response to a question that there have been high grade 
optometrists employed in department stores, the witness 
testified that he believes almost invariably all optometrists 
are high grade, but would not testify that those employed 
in department stores were not influenced in their practice 
by the fact that they were employed by department stores. 

The witness testified that the present secretary of the 
Pennsylvania State Board is his father (R. P. 159), that he 
is a good optometrists, and that he "was employed by a de¬ 
partment store in Philadelphia in 1915, in a period in which 
optometry was certainly not on the present standard as it 
is today, and that he also knows that physicians once prac¬ 
ticed in barber shops; but that the fact remained that his 
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father’s practice of optometry in a department store, as 
his father himself would admit, did affect his treatment of 
patients in that he did not have the time to devote to them 
that they really required; while the witness personally had 
never worked in a department store, he knows other men 
who do; that what he testified with respect to department 
stores was told him by others and from his own personal 
knowledge and personal observation in department stores, 
he having visited these department stores (R. P. 160) and 
studied the conditions under which they worked. 

He testified that at the time their case in Pennsylvania 
they went around and observed the manner in which eyes 
were being examined and found in many instances 
73 refractionists that he knew were quite capable, in 
fact, many being former students of his, were re¬ 
fracting eyes in fifteen minutes and on Saturdays some¬ 
times in ten and twelve minutes. 

The witness testified that regardless of his personal ob¬ 
servation with respect to Philadelphia he could not testify 
with respect to the practice of optometry in Lansburgh’s 
department store, not being familiar with the local situa¬ 
tion. 

The witness testified further than when a person conies 
to him complaining of a gastro-intestinal disorder he would 
not call that treating the ailment (R. P. 161) but taking care 
of the eyes; that when a person comes to him complaining 
of such disorder it is logical that any human being having 
such a disorder goes first to a physician to be treated by 
him, and when it doesn’t clear up as a rule the physician 
suggests that the patient have his eyes examined; that 
usually persons coming to him with that complaint have 
already been to the physician; that what he testified with 
respect to gastro-intestinal conditions also holds true for 
those which are considered more of the deeper systemic 
conditions, but that usually speaking such conditions as 
vertigo or dizziness are not associated by the average lay¬ 
man with his eyes, but conditions of headaches are generally 
associated with the eyes first; so that "when persons come 
complaining of those conditions he first refracts them, and 
if he finds a relatively large area of refraction he feels con¬ 
fident and safe in telling that individual the cause of the 
trouble is failure to be treated for his eyes, and in ninety- 
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nine cases out of a hundred that is correct; that if he finds 
after refraction (R. P. 162) or if his refraction in- 

74 dicates the need of glasses he will prescribe glasses. 

He testified that the fitting of glasses is a very 
highly technical operation and that he would not permit 
just anyone to do his fitting; that after he had refracted 
eyes and given a prescription the patient could take it to 
Edmonds or Teunis Brothers, high-grade dispensing op¬ 
ticians, and they follow out the instructions which the pre¬ 
scription contains regarding the fitting of those glasses 
(R. P. 163); that the prescription indicates the nature of 
the lenses, the measurements of the glasses, for which he is 
paid a fee, and the patient may then take it to a high-grade 
optician who is not an optometrist, not licensed, and he 
follows the instructions in the prescriptions and fits the 
glasses to the eyes, which is the same relationship as be¬ 
tween a physician and a pharmacist. 

The witness testified with reference to the survey made 
of children’s delinquency that it was not sponsored by the 
Board of Education; that he knew the group who made the 
survey, that he knew the state in which the survey was 
made and the approximate time but did not know who 
sponsored it, referring to the survey in reformatories (R. 
P. 164); that those making the examinations of children are 
optometrists. 

He testified that the Maryland statute forbids optome¬ 
trists to prescribe minus lenses in children under fifteen 
years of age, but they are allowed to refract children under 
fifteen; that that is the only statute like that in the coun¬ 
try. 

Redirect Examination 

On redirect examination the witness testified (R. 

75 P. 165) that at the Pennsylvania College of Optom¬ 
etry they have at the present time two applications 

from medical doctors for admission to the four-year class; 
that they allow only one year of credit to physicians ma¬ 
triculating at the school on the basis of their previous work, 
and that they would have to take three years’ work in the 
school; that from personal knowledge he does not know 
whether other colleges do the same thing. 
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The witness testified that his father started the practice 
of optometry in a Philadelphia store back in 1898, forty- 
one years ago, and that optometry was not then what it is 
now, that being of the third generation in his family in this 
work (R. P. 166) he has seen optometry evolute from a 
strictly merchandising proposition to the present status of 
a profession; that he is familiar through having known 
elderly physicians and through having read the history of 
medicine with the fact that medicine at one time was prac¬ 
ticed in barber shops, physicans were barbers or barbers 
were physicians; that he had no doubt but that at one time 
the law might have possessed a rather lowly status, and 
that dentistry at one time was practiced by horseshoers. 

The witness thereupon was excused. 

76 Dr. C. L. Treleaven, a witness in behalf of the 
plaintiffs, testified in substance as follows: 

(R. P. 166) That he resides at Jackson Heights, New York, 
and is assistant professor of physics, Columbia University, 
New York; that he is an optometrist (R. P. 167) and has 
practiced optometry continuously since 1922 in New York 
City; that at Columbia University he teaches primarily 
specialized courses in optometry. 

He testified that while Columbia University has in con¬ 
nection with it what is commonly called the School of Op¬ 
tometry, for administrative purposes and budgetary mat¬ 
ters it is considered an integral part of the department of 
physics; it is under the direction of Professor Southall, 
professor of physics, and the department of optometry is 
run as he and the optometry staff see fit, and officially is 
administered by a special committee of the University 
Council, not administered by the department of physics, 
and is one of the branches of Columbia University like law 
and medicine. He states that he has been teaching there 
since 1920 (R. P. 168) and was admitted to the practice of 
optometry in 1922; that he received the degree of Bachelor 
of Arts at the University of Toronto in 1914, a Master’s 
degree in 1915 in research subsequently at Toronto, and 
then went overseas for a number of years during the war, 
having gone as an aviator, but was loaned to the British 
Admiralty for scientific research work in the anti-subma¬ 
rine campaign, so that most of his work was in the labora- 
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torv and research division of the British Navy, returning 
to Canada in 1918 or 1919, and then taught in a western 
college for one year before going to New York where 

77 he did research work (R. P. 169) and subsequently 
became interested in optometry, that he began teach¬ 
ing some of the courses in optometry immediately upon 
going to New York; that he had a license to practice optom¬ 
etry in the state of New York, having studied the course at 
Columbia University, which was then a two-year course, re¬ 
ceiving the degree, the same as all others in New York 
state, of Bachelor of Science in Optometry, which is recog¬ 
nized by the Board of Regents of New York state; that 
he took the Regents Board, like all other practitioners, 
whether law, optometry, medicine, or what not; that he took 
the same courses in optometry as any other students at the 
University, the regular course offered at Columbia Uni¬ 
versity, which subjects cover, first of all, (R. P. 170) gen¬ 
eral academic preparation, that would ordinarily be called 
academic courses, such as anatomy, physiology, psychology, 
sociology, mathematics, chemistry, physics, modern lan¬ 
guage, the same as for any other science course, so far as 
the first two years were concerned; that the last two years 
are specialized technical courses in optometry such as 
geometric optics, physiologic optics, a specialized course 
of a year in ocular anatomy, followed by a specialized 
course of one year in ocular pathology, taught by an 
ophthalmologist, a member of the staff; courses in the 
theory and methods of optometry and in the practice of 
optometry, a course in mechanical optics, called shop work 
and not particularly stressed, being more mechanical, but 
students are expected to have some acquaintance with that 
phase of the work, but the emphasis is on the theoretical 

and professional aspects of the work; that the first 

78 two years of academic work is the nominal minimum 
required to take the last two years; that as a matter 

of practice most candidates already have a B. S. degree 
before they enter the last two years, but that that is not re¬ 
quired; that they may get into that in the last two years 
(R. P. 171); they may possibly be admitted to the Junior 
year, that is, the third year of the four-year course, with 
only two years of college work preceding that; that the 
question of hours was not stressed and frankly he did not 
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know how many hours it actually adds up to, but that a 
student is forbidden to have any outside employment or 
outside activity taking any very large part of his time; 
that if he is not in a financial position to devote his entire 
time and undivided attention to his studies, he is not ad¬ 
mitted, but that as to the question of hours he would have 
to add it up from the catalogue; that among the professors 
in the courses of optometry in the college is one ophthal¬ 
mologist, Dr. Noyes (R. P. 172); that there are one or two 
doctors of philosophy who lecture in optometry in that 
curse, Dr. Rosin, Ph. D., Mr. Chamberlain, an M. S., having 
just received his Ph. D., and Dr. Frederick Woll; that there 
is a requirement in the university with regard to the eye¬ 
sight of applicants for admission to study there and matric¬ 
ulate, that it does not appear in the present catalogue, but 
has been in effect for a number of years and will appear 
in the new catalogue now being printed, that since good vi¬ 
sion is one of the important parts of equipment necessary 
for the proficient practice of optometry, any applicant 
seeking admission and having any visual disturbance or 
anomalies or requiring himself to wear strong glasses 
should at the earliest opportunity confer in this 
79 matter with the director of admissions in order to 
ascertain whether his visual status will meet the re¬ 
quirements ; that students are classified as they come in with 
respect to their visual condition in a general way (R. P. 
173), there is not any rigid formulated system; it is where 
the director of admissions, who is not an optometrist or 
specialist, has any doubt or question about the applicant’s 
visual status, and he is referred to some member of the 
staff of the optometry school, usually the witness himself, 
to make the professional investigation and decide whether 
the applicant will be handicapped in his work; that those 
students are classified into several grades, and all fresh¬ 
men entering Columbia College, which has nothing par¬ 
ticularly to do with optometry, are given a thorough phy¬ 
sical examination by the medical health officer of the Uni¬ 
versity, Dr. McCastline first, to ascertain from the medical 
point of view as a medical health officer that they are sound 
in all respects, and are given an eye examination as part 
of the general physical examination, (R. P. 174) which eye 
examination is done by the School of Optometry under the 
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supervision of the witness; that they are classified for the 
information of the medical health officer into three divi¬ 
sions, the first class being those who have no pronounced 
visual handicap as far as can be ascertained or are wearing 
adequate glasses; the second group, a much smaller group, 
is one where even though there may be no eye symptoms 
complained of on the part of the entering freshmen, never- 
thless there may be defects of his visual apparatus of such 
an order that trouble would be anticipated before he gets 
through his college career, which is reported to the 
80 medical health officer merely for his information, 
such as in a case where a boy might be wearing 
glasses, but in their opinion very inadequate glasses, and no 
position of interference is taken except to advise the medi¬ 
cal health officer of the findings (R. P. 175); that there is 
then a very small third group where the boy has such 
marked visual handicaps that the medical health officer is 
advised that under no circumstances should he be admitted 
to the course which he wishes to pursue; that he keeps sta¬ 
tistics as to the outcome of those boys in those different 
classes and those of them in general; that a good many of 
the medical group, which is a small group numerically, do 
subsequently develop symptoms of one kind or another, not 
necessarily eye symptoms but due to eye defects; that for 
a time Dr. McCastline agreed to segregate those records 
that belonged in that small middle group, and subsequently 
in the career of those students when they got behind in 
their studies for one reason or another, and were called to 
the dean’s office for interview (R. P. 176), and very fre¬ 
quently were found to complain of headaches or this phy¬ 
sical disability or ill health of one kind or another, and in 
such instances are sent to the medical health office for ex¬ 
amination by Dr. McCastline; that Dr. McCastline has been 
struck by the fact that a great many of those students who 
develop ills of one kind or another are found in that small 
file where he has placed those relatively few cases where it 
was predicted that just that sort of thing would happen; 
for instance, that one of the common things is a gastro¬ 
intestinal disturbance that subsequently develops as such 
and is diagnosed as such by the medical health officer who 
has been persuaded, his opinion to the contrary originally, 
that there was a high correlation between the inci- 




66 SILVER, ET AL. VS. LANSBURGH & BRO., ET AL. 

81 dent of gastro-intestinal disturbance as among the 
student body and their need for eye glasses (R. P. 

177), and which the witness knew from his general prac¬ 
tice; with the result that the medical health officer pays a 
great deal more attention nowadays when advised from 
our (optometrists) point of view that the student is likely 
to develop symptoms of one kind or another because of 
visual defects, even though at the time of examination the 
student has no symptoms of any kind as far as known; 
that if that same student be given a thorough eye examina¬ 
tion and proper glasses prescribed, having been referred 
back by the medical health officer for a more thorough ex¬ 
amination than that made on the original survey and for 
the prescription of glasses, that that usually is the remedy 
for all their ills and troubles; that in his opinion from ac¬ 
tual observation there is no question but that there is a very 
definite relationship between the eyes and the general 
health of the body, based on general observation of the past 
seventeen years (R. P. 178) of dealing with patients who 
complain of their symptoms and who obtain relief from 
those symptoms when the eye defects are corrected. 

He testified that as to the different kinds of things that 
can occur to a person who has defective vision and does not 
have it corrected or, if it is attempted to be corrected im¬ 
proper glasses are prescribed, is a difficult one to answer 
specifically; the whole visual act is by no means a simple 
one. It is not entirely an optical problem, but in general 
any anomaly or visual defect of a pair of eyes which might 
be an optical defect correctible by a pair of lenses or 

82 otherwise; for example, it might be a question of 
poor coordination, poor muscular coordination, be¬ 
tween a pair of eyes which individually might be normal and 
not need any glasses at all; for instance the whole visual 
act must be considered as a very complex act in its entirety, 
which has a tremendous influence on the central nervous 
system of the individual, and any anomaly of the visual 
mechanism or its functioning creates a disturbance in the 
central nervous system which is very hard to define specifi¬ 
cally (R. P. 180), and that disturbance in turn may cause 
symptoms which may be referred by the patient to the eyes 
or the eye region, or they may not be referred to the eyes 
or eye region; they may upset his digestion, or they may 
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make him neurotic and nervous and profoundly affect his 
entire reaction to his environment and to other people and 
to his business and his whole life in general; that it is not 
uncommon to have a neurotic, a thin, nervous woman who 
needs but has refused up to date to wear glasses; that when 
she is given glasses her whole metabolism is changed re- 
flexlv through its effect on the nervous system and she jmts 
on weight rapidly, citing that as an illustration and not as 
anything important in itself; that there is hardly any one 
thing about one’s whole make-up that has so profound an 
effect on one’s whole personality as the question of the state 
of visual mechanism as a whole, not merely the ability to 
see, that being only one of the aspects of vision; as a matter 
of fact, many people who see phenomenally well are the 
very people that need this attention. An outstanding ex¬ 
ample of that would be the school children (R. P. 181). 

It is a very large problem in this country. School 
83 teachers make very crude and inadequate eye tests, 
that are the best that they know how to make. They, 
however, find only those school children who have defective 
vision. The test usually consists merely of their ability to 
read some letters on a chart; and if they cannot read the 
normal size of letters, then obviously there is something the 
matter. But the converse is not true. That again so much 
shows the lack of public information, that if the school child 
can read the bottom line of letters, then there is nothing 
wrong. That is absolutely not true. 

The witness testified further that those children that 
can read the bottom line and the next line lower than that 
are the very children many times who have this proven ef¬ 
fect on their nervous system that I was speaking of. They 
have moderate amounts of astigmatism or moderate dif¬ 
ferences in the focus of the eyes or a poor coordination be¬ 
tween the eyes as a pair, or they are far-sighted, which is 
an optical defect, which their accommodation can overcome 
bv continuous nervous and muscular effort which thev are 
able to make and so achieve normal vision, but they are pay¬ 
ing a terrific price nervously and muscularly for that vi¬ 
sion; that nerve strain day after day and hour after hour 
does have such an effect that they get to the point where 
they don’t like school and they don’t like to read, and they 
get to be retarded readers very often; and therefore they 
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get behind in their studies, and that in turn causes them 
not to like their studies and not to like school and their 
teacher and everything else concerned with it. In some ex¬ 
treme cases that goes to the point of juvenile delinquency; 
and we find ihose cases in an increased percentage in the 
juvenile delinquency. There are statistics that I 

84 don’t have in mind at the moment that prove the 
fact (R. P. 182). That is one of the factors in the 

big problem. Those children have good vision, but the 
whole nervous system is biased by the price that they are 
paying for vision at all times; in that fashion they are per¬ 
verting or disturbing their whole nervous system and that 
in turn is their attitude to'ward their environment in gen¬ 
eral. The witness testified further that many persons may 
complain of eye trouble who, as a matter of fact, do not 
need eye glasses, but need something else; that many per¬ 
sons complain of what they believe to be eye trouble or 
symptoms and, so far as his professional ability goes, are 
unable to ascertain any anomaly whatever about their eyes, 
and a great many of them are wearing glasses that they 
don’t need; that there are too many glasses sold to people 
who don’t need them and not enough to those who do need 
them; that he does not know what that type of patient does 
need; that sometimes (R. P. 183) they seek diligently 
enough with the cooperation of the learned professions, as 
they are generally called, or oftentimes see some special¬ 
ized person such as a neurologist or psychiatrist; that some¬ 
times if they look far enough they can find some trouble, 
and sometimes none of them can find any trouble. The 
patient is complaining and there is no known reason for it, 
and it is ultimately classed as neurosis. 

The witness testified that he would say very definitely 
that optometry does concern the health of the community 
for the reasons already given; that in his opinion optom¬ 
etry certainly is a profession and in so testifying is speak¬ 
ing as an officer of the university as w-ell as an individual; 
that it would not be in the university if they did not 

85 believe it was a profession; that it was originally, 
away back in 1910, or thereabouts, before the witness 

ever heard the word “optometry” (R. P. 184) it was intro¬ 
duced to the university in the university extension, which is 
a sort of border-line trying-out place, where it remained for 
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ten years, and then was taken out of the university exten¬ 
sion and incorporated as an integral part of the university 
under a special committee of the university counsel who are 
responsible for its administration; that committee consisted 
of Professor Southall, who is director of the courses in op¬ 
tometry, Dean Pegram, who is the executive officer of the 
Department of Physics, the Dean of Columbia University, 
Deal Hawkes, Professor Egbert who w T as the director of the 
university extension under whose wing it was, Dean Gilder- 
sleeve, Dean of Barnard College, who is really there because 
there are usually two or three women in each class. 

He testified that in addition to the college viewpoint clas¬ 
sifying optometry as a profession, from a personal view r - 
point he would also classify it as a profession rather than 
a trade or commerce, because it first of all implies posses¬ 
sion on the part of the one claiming to be a member of that 
profession of a highly specialized body of knowledge that 
requires time to acquire, and certain inherent abilities, some 
kind of a standard or measure of his ability to pursue those 
studies in the first place which, to some extent, might apply 
to some things called trade; but in addition to that it im¬ 
plies personal relationship between the members of the 
profession and the people with whom they deal directly, a 
relation of confidence and trust (R. P. 186), and that 
86 that relationship shall be private or privileged, as 
between the member of the profession and his pa¬ 
tient, and that there shall be no interference of that rela¬ 
tionship by any mechanism that is set up to control the situ¬ 
ation, the same as a lawyer claims a personal relation of 
confidence with his client and a medical doctor has the rela¬ 
tion of confidence and trust as between himself and his pa¬ 
tient, that dentistry is generally accepted as a profession, 
and optometry in his opinion certainly fits that picture pre¬ 
cisely. 

The witness testified that the training of an optometrist 
is specialized in the manner heretofore testified; that he 
must have certain preliminary academic training of at least 
two years in basic subjects such as anatomy, psychology, 
physiology, chemistry, mathematics, and so on, and in ad¬ 
dition to that must devote, so far as his school is concerned, 
(R. P. 187) at least two full years of his entire time and 
attention to special technical courses that are not in any 
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other part of the university and are not taken by any one 
except candidates for the optometry degree, and may not 
be taken by anyone else unless he is a candidate for an op¬ 
tometry degree and is qualified therefor. 

He testified that the student must then pass examinations 
at the end of the course and subsequent to that must also 
pass examinations conducted by the State, by the University 
of the State of New York. In other words, he has to qualify 
to pass the two masters, the university first, and then he 
must qualify under the state laws and pass the Board of 
Regents examination. He testified that in general the stud¬ 
ies given in the last two years of the school are not 
87 given anywhere else in the university, and are those 
subjects heretofore testified to, and enumerated more 
specifically on pages 26 through 30 of the current Colum¬ 
bia University bulletin; that the pamphlet entitled (R. p. 
188) “Columbia University, Bulletin of Information. An¬ 
nouncement of Professional Courses in Optometry for the 
Winter and Spring Sessions, 1938 to 1939,” is the bulletin 
of the Columbia school to which he has referred in his tes¬ 
timony. 

The document referred to, being Columbia University 
Bulletin of Information pertaining to optometry, 1938 to 
1939,” was received in evidence and marked “Plaintiffs’ 
Exhibit E.” 

The Witness testified that the practice of a profession as 
distinguished from a trade or commercial calling should not 
be controlled or colored by some third person (R. P. 189) 
in that there should be no interference (R. P. 190) with the 
question of time, coming down to the question of the optom¬ 
etrist, the amount of time that he needs; that he should not 
be pressed by some outside agency as to the amount of time 
that he cares to spend or feels it necessary or advisable to 
spend in examining a patient’s eyes, that he should not be 
limited to a half hour, or a quarter of an hour, that one 
cannot examine a pair of eyes in a quarter of an hour; that 
while he had not made a calculation as to the length of time 
required to examine a pair of eyes properly on the average 
he thought from his own general experience it would take 
about an hour and a quarter with every patient, some a 
little less and some a little more time, but that would be an 
average minimum length of time to do an average optomet- 






SILVER, ET AL. VS. LANSBURGH & BRO., ET AL. 71 

ric job; some patients you have to see two or three 

88 times (R. P. 191); that they become fatigued before 
the completion of the examination, which alone would 

vitiate the results and are sent home to be seen another 
time; sometimes they see him three or four times before 
determination of where the difficulty lies and what the rem¬ 
edy is, and sometimes it is never found out. 

He testified that it was his opinion that the average pa¬ 
tient is pretty well fatigued at the end of an hour, and that 
if the examination be not then completed, instead of pro¬ 
ceeding further it is advisable to let them go and come back 
some other time; that when they get generally fatigued it in¬ 
fluences the behavior of the visual mechanism as a whole, 
the focusing mechanism of the eyes, the convergence of the 
eyes, the relationship or the coordination of the eyes, and 
their subjective responses in general, and sometimes objec¬ 
tive responses as well (R. P. 192). 

Cross-Examination 

On cross-examination the witness testified that he is a 
professor of physics at Columbia University; that the 
course of optometry offered at Columbia University is com¬ 
mensurate in standing with respect to other courses offered 
in the different colleges which are component parts of Co¬ 
lumbia University; that he got his degree of Master of Arts 
in 1915 when he graduated from Columbia Optometry 
School (R. P. 193), but that back in 1920 the course was in 
the university extension and a degree was not specifically 
given for optometry; that he does not have a doctor’s de¬ 
gree. 

In referring to the last two sentences on page 10 of 
Plaintiffs’ Exhibit E that (R. P. 194) “It will occupy 

89 the student’s entire time during the four years, the 
minimum number of required points amounting to 

over 130. Having satisfactorily completed the prescribed 
studies, he will be entitled to receive the degree of Bachelor 
of Science.” the witness testified that that catalogue is in 
error, the degree is Bachelor of Science in Optometry, and 
that the course consists of a curriculum offered over a mini¬ 
mum of four years; that in practice the minimum require¬ 
ment for admission to the junior year is equal to two years 
of academic subjects winch are basic to this study of the 
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professional course, but that in practice a great many of 
the applicants have their B. S. degree in scientific courses 
before they ever begin their study of optometry, so that 
they have had more than four years of college work, but 
that four years is the minimum; that the catalogue outlines 
a curriculum for the freshman year, the sophomore year, 
the junior year, and the senior year (R. P. 196); that the 
subjects are outlined for the first two years (R. P. 197) are 
those which every optometrist is required to take, although 
it is true that other students (R. P. 198) study English, Ger¬ 
man, Social Science, and Mathematics, Physics and Chem¬ 
istry, and other courses listed, and that medical students 
study these subjects; that while English, German, History, 
Social Science, and Mathematics are generally academic 
subjects (R. P. 199), that all courses given in the medical 
college are academic courses if given in the university; that 
inasmuch as these courses are listed as courses that the 
students are required to take, they are an integral part of 
the optometry school’s curriculum (R. P. 200), an optom¬ 
etry student necessarily must take those courses; 
90 that other students studv mathematics as well as the 
optometry student, but it does not affect the optome¬ 
try student’s course; that they are differentiated by the 
fact that they do not have the same subjects in the junior 
and senior years, that only the optometry students study 
the subjects listed in general under the junior and senior 
vears. 

V 

He testified that in the junior year the thirteen points 
listed are only the required points; that in addition there 
are certain electives in the winter and spring sessions, 
bringing the total number of points for each half year to 
not less than 16 nor more than 18; that in general a point 
is a course meeting one hour per week throughout the se¬ 
mester; that the spring session of the junior year is not 
less than 16 nor more than 18, a minimum of 16 hours per 
week, and the senior year 16 lecture hours per week, and 
that if the course is a laboratorv course then two hours is 
counted a point in general (R. P. 202); that with respect to 
the winter session of the senior year there are 18 points, 
IS hours per week, no more and no less, and the spring 
session 17 hours per week; and that there are approxi¬ 
mately 25 weeks in a college year, or 400 hours in a junior 
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year and 450 hours in a senior year in the classroom, some 
of which, being laboratory hours, two hours, will raise it 
to about 500 hours, and sometimes three hours (R. P. 203), 
so that in the junior and senior years there are approxi¬ 
mately 1,000 hours class room attendance; that the student 
in the optometry course is specifically forbidden to have 
any outside employment other than his work, and that the 
question of adding up hours is not a yardstick of the 

91 time that the optometrist spends on his work; he 
spends all of his time for four years in the course, 

doing nothing else except sleep, recreation, and so on; that 
if he should have scheduled all of his time from eight o’clock 
in the morning to ten o’clock at night every day in the week 
in the class room, then, instead of amounting to 1,000 hours 
a year it W’ould amount to, say, 4,000 hours a year, but that 
does not necessarily mean that it is a better program; it 
would mean that the student has no time to go to the labora¬ 
tory or do any thinking for himself. He simply puts in his 
full time for four years on this program (R. P. 204); that 
when not in the class room he is supposed to be studying 
in the library and if found to have employment elsewhere 
has either to drop that or be dropped from the course; that 
that is true of the optometry course and it makes no dif¬ 
ference wiiether it is true of the other courses or not; that 
while normally there may be no more home work required 
of subjects in the freshman and sophomore years than there 
would be required of students not taking the optometry 
course but simply the regular college course, yet the stu¬ 
dent having done the first two years of the course does not 
automatically go into the junior and senior years, but he 
has to have done the first two years extremely well or be 
told at the end of the second year to switch to some other 
subject, that “we don’t want you because your academic 
standing is not sufficiently high, and we don’t want to con¬ 
tinue you in the junior and senior years;” that that is the 
critical point in his career, it is the time at winch he may 
switch to other courses (R. P. 205), and in that sense has to 
spend more time in home work, so-called, than if he 

92 w T ere just taking a general arts course for an A. B. or 
B. S. degree in college; in other words, if he was just 

going on in a general arts course the standard is not so 
high as in optometry. 
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The witness testified that he had made no attempt to de¬ 
fine what a profession is but had enumerated one or two 
prime requisites of a profession (R. P. 206) and that there 
were certain things that distinguished a profession, in his 
opinion, from trade and commerce; that the main requisite 
of a profession was the relationship of trust and confidence 
and privacy existing between the professional man and his 
patient, whereas in trade or in business the contrary is 
usually true, but that to that extent banking may be called 
a professional activity. 

When a patient comes to him with a nervous condition, 
he testified that he proposes to treat any anomaly of vision 
that he finds, and indirectly (R. P. 207) if that improves his 
nervous condition, that is lovely, everybody is happy, but 
if it does not improve his nervous condition he will then 
send him to a physician. 

He testified that if a person comes to him who has had 
some ailment, whether pathological or otherwise, if those 
ailments are visual ailments he will treat the visual ail¬ 
ments, such as errors of refraction of one or both eyes, dif¬ 
ferences or errors of refraction between the eyes, lack of 
coordination between the eyes, muscular incoordination, 
aniscoria; that inasmuch as it takes him two years to enu¬ 
merate and instruct a student who has special qualifications 
in preparatory academic training, it is difficult to enumer¬ 
ate and describe all of those things comprehensively 
93 in a brief sentence, but that he would treat visual 
defects by orthoptic training and by provision of 
proper glasses, which are really the two main methods (R. 
P. 208) of treating a patient with visual defects; that what¬ 
ever other condition the patient has he does not treat, but 
if it so happens that by the proper fitting of glasses a de¬ 
fect is remedied, that is another proposition. 

The witness testified that in a general sort of "wav engi¬ 
neering is a profession; that there are certain professional 
aspects and activities of pharmacy, especially in regard to 
that phase of the modern drug store relating to the com¬ 
pounding of drugs, but certainly not with respect to those 
things that are most evident when you go into a drug store 
(R. P. 209)—the soda fountain and merchandise that are 
for sale. 
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The witness testified that while he had no hesitation in 
saying optometry was a profession, he would have hesitancy 
in so saying in the case of a pharmacist; that a physicist is 
not a business man or tradesman, and that there is nothing 
more to do than to call him a physicist; that the entire sub¬ 
ject of optics is a branch of physics if a distinction can be 
made between optics and optometry, but that if by “optics’’ 
(R. P. 210) is mean “optometry,” he would say no; that 
there is a little confusion in the minds of the public in gen¬ 
eral between optics and optometry. 

Redirect Examination 

On redirect examination the witness testified (R. P. 211) 
that if he examined a patient’s eyes and prescribed glasses, 
if the glasses cured the defect that was fine, but if it 
94 did not completely make the patient comfortable he 
would advise the patient to consult a physician, 
and on 

Re-Cross-Examination 

the witness testified that many symptoms that do not ap¬ 
pear to be eye symptoms, not so regarded by the patient, 
are relieved by the correction of the visual defects by the 
optometrist; that that is a little different from claiming 
that an optometrist is treating the gastro-intestinal disturb¬ 
ance as such; that he is treating the visual defect that he 
finds as such, and as a result of that treatment the gastro¬ 
intestinal disturbance may disappear; that the patient did 
not consult the optometrist primarily and originally be¬ 
cause of his gastro-intestinal disturbance, but because of 
what he considered to be eye symptoms, or he wouldn’t have 
gone to the optometrist, he w r ould have gone elsewhere. 

The witness testified further that eligibility to the optom¬ 
etry school or any other department of Columbia Univer¬ 
sity required a recognized high school education, that it does 
not require any college in addition to the four years of high 
school to begin the four-year optometry course (R. P. 215); 
that he did not think a college degree was necessary to en¬ 
ter the Columbia University Law School; that he did not 
think a high school education sufficient for entrance of a 
student to the Columbia University Law School or Colum¬ 
bia University Medical School; that he would say it was 
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nominally sufficient to allow him to enter the optometry 
school of Columbia; and on 

Redirect Examination 

he testified that by “nominally” (R. P. 216) he meant 

95 he would be permitted to register in the freshman 

year and sophomore year, as formulated in the cata¬ 
logue, but at the end of the second year he would not auto¬ 
matically proceed into the junior year and senior year un¬ 
less he had good marks; in other words, it is possible, but 
seldom happens, for a student to graduate from the op¬ 
tometry school four years after he has completed high 
school; that there is so much competition in applications 
that in practice (R. P. 217) a boy seldom has passed on 
into the junior technical aspects of the work on the 
basis of only two years of college work; that is the nomi¬ 
nal minimum but is never fulfilled; that as far as that 
is concerned it is still the nominal minimum to get into 
the medical school or college of physicians and surgeons; 
that nominally there is no higher requirement, but to 
try to get into the college of physicians and surgeons 
or into the school of optometry on two years of college 
work, in the junior year of it, it is a practical impos¬ 
sibility, although it is possible, and therefore the mini¬ 
mum is stated in the announcement; that in general grad¬ 
uation from a standard four-year high school course admits 
a student, nominally admits a student to the freshman year 
of any university course (R. P. 218), including this four- 
year optometry course, but that certain of the professional 
schools acquire in addition to a high school education some 
academic training on the college level before they are ad¬ 
mitted to the technical part of the course; that to the best 
of his knowledge and belief the medical school, College of 
Physicians and Surgeons, nominally requires one to be a 

graduate of a four-year standard high school, and in 

96 addition to that to have taken two years of academic 

work in a college; that in practice it is also true of 

high class medical schools that it is practically impossible 
to get into one unless you have a college degree, and to an 
increasing extent it is practically impossible to get into the 
junior year of the optometry course unless you have not 
only the two years of academic work stated in the curricu¬ 
lum, but more. 
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He testified that there are some boys who get in from 
high school; they enter into Columbia College as a fresh¬ 
man direct from high school and take a program more or 
less following the one outlined in that course; if they are 
students of outstanding ability and personality and all the 
rest of it, and are wanted as professional people, they may 
succeed in graduating from this four years beyond high 
school, but that is the minimum; that they could not do that 
with the law course or the medical course. 

(The witness thereupon was excused.) 

Dr. Thomas George Atkinson, a witness in behalf 

97 of the plaintiffs, testified in substance as follows: 

That he is a medical physician (R. P. 213), having 
a degree of Doctor of Medicine, having been graduated 
from the Chicago College of Medicine and Surgery, which 
was not a university at the time he was graduated, and is 
now the medical department of Loyola University, and 
that he is practicing his profession at the present time. 

He testified that he is an Englishman and took his un¬ 
dergraduate work in the Bachelor of Science degree in the 
University of London in about 1888, having been born in 
1870, (R. P. 214), and after obtaining his Bachelor of Sci¬ 
ence degree at the University of London came to this coun¬ 
try and took what was then the regular course (R. P. 220)— 
in those days only a three-year course—in the Chicago Col¬ 
lege of Medicine and Surgery, receiving his M. D. there, 
which was quite a few years after that, because when he 
first came out of college he did general practice; that quite 
a few years after that he took some courses in the Chicago 
Eye, Ear, Nose, and Throat College, and in the Illinois Eye 
and Ear Infirmary to fit himself for special eye practice, 
and since then has been doing special work in the eyes. 

He testified that he lives and practices in Chicago as an 
oculist; that there is a slight difference between an oculist 
and an ophthalmologist, but that they are practically the 
same thing. 

He testified that he is connected with the Northern Illi¬ 
nois College of Optometry as head of the Pathology De¬ 
partment of that college, not a university, and has 

98 been connected with it for some twenty years (R. P. 
221), but has been the head of the Department of 

Pathology only for perhaps seven or eight years but was 
in the Department of Pathology prior to that time. 
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The witness states that he is the author of four books 
on the subject of refraction. 

He testified that to do the work that an oculist ordinarily 
does one is not actually equipped on corning out of a medi¬ 
cal school, would not be capable of it without special work, 
that the ordinarv student or ordinary medical man would 
not be capable because in the regular medical course of 
'four years, which is now a four-year medical course, he 
does not normally get enough instruction or clinical expe¬ 
rience on the eye (R. P. 223), which amounts to around 50 
to 60 hours in his full four-year course; that as to whether 
he gets more than that on the liver as compared to the eye 
would be hard to answer because the eye is such a separate 
and special organ and function as compared with the liver; 
that he would have to get a lot of work on the liver in his 
general physiology and his general pathology, which he 
would not get about the eye. that when you are taking up 
the eye you are studying the head, and that in order to ren¬ 
der a patient the service to which the patient is entitled 
with respect to examination and treatment of the eye he 
would have to have considerably more training in the eye. 

He testified that the extent of training in an ordinary 
college of optometry before a student gets a degree in op¬ 
tometry is a four-year course (R. P. 224); that he did not 
think he had ever known of any physicians who had 
99 come to his school to study optometry and to fit them¬ 
selves as oculists; that the Northern Illinois College 
of Optometry gives a degree of Doctor of Optometry, and 
that the subjects taught in the college of optometry are 
physics, mathematics, with special reference to optical 
mathematics, anatomy, biology, physiology, psychology, 
pathology, physiological optics, theoretical optometry, 
practical optometry, and the last year is spent almost en¬ 
tirely in the clinic doing clinical work. 

He testified that he was not certain of the requirements 
of students entering the college because he didn’t have any¬ 
thing to do with that, but knows that a four-year high school 
course is necessary. 

The witness identified the catalogue of the Northen Illi¬ 
nois College of Optometry (R. P. 225) as the current one 
for 1938-’39 and 
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(The document referred to, being the catalogue of the 
Northern Illinois College of Optometry, 1938-1939, was re¬ 
ceived in evidence and marked “Plaintiffs’ Exhibit F.”) 

That, testifying from the catalogue, the entrance require¬ 
ments are “Any person of good moral character, who is 
18 years old or over, and has satisfactorily completed an ac¬ 
credited four-year sixteen-unit standard high school 
course.” 

He testified that the course given in his college includes 
anatomy and dissection of the eye (R. P. 226), dissection 
of the entire head, the ear and jaw and everything else 
above the neck. 

In addition to his professorial work he testified that he 
is actually practicing now as an oculist that in his opinion 
optometry is very decidedly a profession because it 
100 fulfills what in his judgment constitutes the essen¬ 
tials of a profession (R. P. 227), which essentials 
are, first, it requires a broad general culture, a quite large 
body of specialized knowledge; second, that it constitutes 
in the application of that broad and specialized knowledge, 
not to any mechanical work but to personal service, advice, 
guidance, counsel to individual clients or patients and, 
third, as a result of the first two, it demands and vests in 
the practitioner an absolutely personal freedom and re¬ 
sponsibility of both judgment and action, which is true of 
optometry also, an optometrist being a professional man, 
as well as with an oculist. The witness testifies that he is 
not practicing optometry, having no license (R. P. 228); 
that outside of the question of the use of drugs and surgery 
on the eye that part of the work of an optician and an op¬ 
tometrist is common to both, including all that is embodied 
in optometry; that the instruments used in both professions 
are essentially the same, aside from surgery of the eye, 
such as the ophthalmoscope, and attempt to accomplish the 
same result (R. P. 229). 

He testified that whether an oculist or an optometrist 
could best serve a patient, if that oculist or optometrist 
were employed by some one or some corporation not li¬ 
censed either as a medical man or optometrist, would de¬ 
pend entirely on the relationship (R. P. 230) that exists 
between the employer and the professional man; that in¬ 
surance companies employ medical men without injury to 
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the service rendered as medical directors, but that a pro¬ 
fessional man (R. P. 231), optometrist or oculist or medical 
practitioner, cannot properly and efficiently practice his 
profession if a corporation or individual not a med- 

101 ical man exercises any sort of control or regulation 
or limitations or penalties in regard to his conduct 

and practice of his profession because a professional man 
must have absolute freedom of judgment and action and as 
a result of that he must shoulder the absolute personal re¬ 
sponsibility which cannot be delegated to anybody else; 
that in his opinion the science or the profession of optom¬ 
etry concerns the health of the patient and the community; 
that the pair of eyes that he sees with are nothing in the 
world but an extension of the brain out to the surface, that 
he exercises sensory nerves, (R. P. 232), neuro, muscular, 
everything that goes to make up living function, not only 
the visual apparatus itself, but that visual apparatus is in 
turn a part of his physical mechanism and functions and 
involves the whole body and, second, that glasses influence 
that special and total function and are a matter of physical 
health and mental health, too; and that many actual dis¬ 
eases of the eye produce errors of refraction and properly 
fitted glasses are a part of the treatment of such diseases 
and, conversely, that errors of refraction often produce 
diseased conditions, especially of the lids and the external 
part of the eye, and properly fitted glasses are part of the 
treatment of those conditions; that if one didn’t have 
glasses and needed them (R. P. 233), or had glasses which 
were wrongly prescribed and didn’t fit, did not correct the 
defect, visual defect that in a great many cases nothing 
would happen, but in a certain percentage of cases you 
would get an irritable, perhaps a pathologic, condition to 
the eyes themselves, and through the influence of the 

102 nerve muscle mechanism of the whole body, almost 
any kind of a general systemic disturbance; that he 

has even known patients to vomit and have gastrointes¬ 
tinal disturbance from either the need of glasses or from 
wearing wrong glasses, and that dizziness is a very com¬ 
mon result of the need of glasses or wrong glasses (R. P. 
234), and that headaches and a general physiologic or men¬ 
tal deficiency are very common consequences. 
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That he is somewhat familiar with the control experi¬ 
ments in research at Neuro Park, which is a research (R. 
P. 235) into the physical and nervous and mental conse¬ 
quences of poor illumination, wrong lenses, and eye dis¬ 
function, the only difference being in their work and his 
practice that they do it in a scientifically-controlled fash¬ 
ion and he just observes it as a matter of ordinary clinical 
experience; that the effect noticed has been the same as 
shown in their investigation. 

That glasses are prescribed for the purpose of alleviat¬ 
ing or to aid in pathology because a properly fitting and 
adapted pair of glasses, if needed, puts all of the nerve- 
muscle mechanism of the eves into normal function, where 
they operate with the minimum of effort and irritation, 
which is a great factor in curing pathology; that the first 
thing an oculist does with any diseased paid of eyes is to 
test the refraction and if glasses are needed to give them 
for the purpose stated. 

That a person may complain of eye trouble who really 
does not need glasses because the trouble that he complains 
of (R. P. 236) may be nerve-muscle trouble that has nothing 
whatever to do with the refraction of the eye, but part and 
parcel of a general nerve-muscle disturbance involving the 
eyes as well as all the rest of the body, and that it 
103 would take a professional man, either an oculist or 
an optometrist, to discover such a condition, and that 
if it was determined that the eye was not itself at fault he 
would recommend the patient see a general physician. 

That the word “orthoptics” means straight or correct 
posture, and is a system of treatment by which is sought 
to be attained balance and correct posture in the move¬ 
ment of the eyes, and applies to any kind of exercising or 
training, (R. P. 237) not only for the purpose of improving 
posturing or movement of the eyes, but the refraction of 
the eye and the vision of the eye, and is part of the duties 
of an optometrist or oculist. 

On cross-examination the witness testified, being a medi¬ 
cal man he "was talking as a medical man, that there cannot 
be any two viewpoints, that so far as this particular body 
of work is concerned the oculist and the optometrist are 
alike (R. P. 238), except that the oculist can do all that an 
optometrist can and a little bit more, and that the optome- 
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trist, even though he does not do the things that the oculist 
does, must recognize them all. That when an optometrist 
uses his opthalmoscope and finds a condition of the fundus 
abnormal he is so trained that he can, and from a profes¬ 
sional standpoint (R. P. 239) his professional duty is to 
make such diagnosis, but not from a legal standpoint. 

That he is not a member of the American Opthalmologi- 
cal Society nor the American Medical Association. That 
in his opinion a graduate from a medical school having 
taken the regular medical course with the clinical experi¬ 
ence received in that course would not be capable of 

104 doing eye work; that the passing of an examination 
has nothing to do with capabilities; (R. P. 240) that 

a man going through medical school who had in his college 
course 50 or 60 hours and outside of that might have had 
a lot of personal training for eye work, when he got to 
graduation would be perfectly capable of being an oculist; 
that in a general way if he did nothing else except to get 
what he got in school he would not be capable at the time 
of graduation, which would be true of a physician with 
respect to any form of disease of any organ of the body 
(R. P. 241), and would differ from a lawyer graduating 
and specializing in certain branches in that the medical 
graduate’s course includes two years internship in a hos¬ 
pital, where along with his seniors he actually does the clin¬ 
ical work, so that when he graduates he is capable of prac¬ 
ticing everything else, but does not get into the eye unless 
he specially requests it. That he is not familiar with the 
situation in the District of Columbia with respect to one’s 
serving an internship or doing eye work in the eye clinic. 
(R. P. 242) And among the lgrge hospitals of Chicago, 
including Presbyterian, Mercy, and the Illinois Research, 
an interne does not get any eye work except surgery even 
if he requests it, but that the Presbyterian Hospital does 
do refraction without a specific request. 

(R. P. 243) That by a “broad general culture” as the 
first essential of a profession he meant a general education 
in English, geography, history, and in such like subjects; 
that the requirements for a student to enter Northern Il¬ 
linois are four years of high school; that the requirements 
for one to enter the medical school of the Chicago 

105 University are, in his opinion, (R. P. 244) four years 
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of high school and an additional two vears of col- 
lege; that he does not know the minimum requirements for 
one to enter the law school. That in all high-grade colleges 
and universities where medicine is taught it is his opinion 
that a prerequisite for entrance is not only a four-year 
high-school education but a college degree as well, and that 
the broad general culture that an optometrist as a profes¬ 
sional man needs does not compare to the broad general 
culture under the definition of an entrant to a medical 
school for the reason that (E. P. 245) after the entrant gets 
into a medical school he immediately begins the study of 
medicine, that all premedical training must have been had 
before he enters; that when he gets into an optometric 
school for the first year, and now even longer than that, he 
takes a great many of the associated allied subjects in the 
optometric school; one entering medical school spends his 
entire four years in the pursuit of medical subjects only and 
the allied subjects to medical subjects, whereas one enter¬ 
ing the Northern Illinois College of Optometry studies dur¬ 
ing perhaps the first year and a half subjects directly re¬ 
lated to optometric work but they may not be optometry; 
he studies optometric geometry, mathematics with spe¬ 
cial relation to optical work; while he is getting during that 
first year and a half a cultural education he is also getting 
a cultural education he is also getting a cultural education 
with an adaptation to his special work; (E. P. 246) that the 
cultural background of a medical man is better than the 
background of an optometrist, medicine being a thousand 
years old and optometry only twenty-five years old. 
106 That many actual diseases of the eye produce 
errors of refraction, and that glasses are part of 
the treatment, and that errors of refraction produce dis¬ 
ease ; that glasses are part of the treatment; and, speaking 
as an optometrist, that one of the diseases is choroidal de¬ 
generation, (E. P. 247) a stretching and degeneration of 
the choroid, the coat in the back of the eye, producing 
myopia and sometimes astigmatism along with it; that the 
proper use of a pair of glasses is in fact the major treat¬ 
ment so far as now known of those choroidal troubles. 
That the prescribing of a pair of glasses is considered 
treatment; that the diseased condition of the eye is recog¬ 
nized by the use of ophthalmoscope, and that in so recog- 
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nizing that diseased condition of the eye the fundus is not 
normal, and therefore it is not only the duty of the op¬ 
tometrist, as soon as he learns, with the use of the opthal- 
moscope, that the fundus is not normal, to direct the pa¬ 
tient to see a doctor, but in all ordinary cases that is what 
he does, but there is nothing to prevent him fitting him 
with glasses; that part of the treatment of that disease is 
the proper fitting of a pair of glasses (R. P. 248), and the 
optometrist is perfectly capable and legally justified in 
doing that part of the treatment; so that the use of the 
proper instrument, diseased condition or not diseased con¬ 
dition, will determine whether that condition is myopic or 
hyperopic. That in his opinion it is safe for an optom¬ 
etrist, after seeing a diseased condition of the eye, to un¬ 
dertake to prescribe glasses before his physician or oculist 
has diagnosed his case and treated that condition for the 
prevalent disease therein in a particular case (R. P. 249), 
and the fact that he is a medical man has not influ- 
107 enced that opinion; that a patient fitted with an im¬ 
proper pair of glasses, getting the “wrong correc¬ 
tion,” would be able to recognize that the adjustment was 
not altogether correct in that, first, he would be able to 
recognize symptoms directly related to the eyes, (R. P. 
250) would have tired eyes and perhaps a little inflamma¬ 
tory outbreak on the lids; a second group would not notice 
anything because nobody pretends that everybody who 
gets a wrong correction or everybody who needs a correc¬ 
tion knows anything about it, or suffers any particular 
trouble from it; and a third group would have a remote 
disturbance which thev would not think of relating to their 
eves and would not suspect it was wrong glasses making 
them that way, disturbances chiefly of a neurotic, nervous 
character; that the error of correction would not have to 
be a great one to produce this last class, is not the factor 
that makes the difference, (R. P. 251) but the factor is the 
patient; that very slight errors will make a terrible dis¬ 
turbance to some people and very gross errors make no 
disturbance to other people; that nothing alone brings 
about reactions; therefore there must be two factors, the 
thing that brings it about and the body that reacts to it, 
which could be brought about bv the optometrist making 
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an error in the correction of the lenses prescribed, as fre¬ 
quently happens. 

(R. P. 254) The witness testified that he prescribed 
glasses for a pathologic condition as a physician; that he 
is not familiar with the scope of an optometrist in the Dis¬ 
trict of Columbia but that in Illinois when an optometrist, 
after using the ophthalmoscope, discovers a pathological 
condition, he refers the patient to a physician for all 

108 of the treatment except the glasses, but the law per¬ 
mits him to aid; and on 

Redirect Examination 

the witness testified (R. P. 255), assuming the following 
facts: that an optometrist is employed in a department 
store, which is a corporation, by another corporation which 
leases space in that department store for the purpose of 
conducting in that space an optical and optometrical busi¬ 
ness; and assuming also that that optometrist is hired and 
employed and paid by the lessee, that is, the second corpo¬ 
ration, for his (R. P. 256) services; and assuming further 
that that optometrist is subject to all of the store rules, 
that is, the department store rules; and that the depart¬ 
ment store corporation is the ultimate arbiter in all dis¬ 
putes and adjustments which may arise with the patrons 
of the optical department or which may arise between that 
department and its employees and employees of other de¬ 
partments; and assuming further that the corporation 
owner of the department store reserves and has the right 
to require the second corporation, who directly employs 
the optometrist, to discharge that optometrist for the wel¬ 
fare of the store, the corporation and department store; 
and assuming further that the optical and optometrical 
business conducted in that department of the department 
store shall be and is at all times conducted to all outward 
appearances as a part of the business of the department 
store itself, and always in the name and under the name of 
the department store itself; and that the particular optom¬ 
etrist so employed and engaged is paid for his services 
directly by the department store corporation, but ulti¬ 
mately accounted for through and paid by them, the 

109 second corporation, who is the lessee of that par¬ 
ticular space in the store; and assuming that all re- 
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ceipts of that optical department are either paid into— 
directly by the optometrist or one of his clerks—the cash 
register of that department store corporation, or are paid 
direct by bills rendered monthly or otherwise, being in the 
name of the department store corporation itself to the 
customer, and the customer then pays the bill directly to 
the department store corporation and not to the optom¬ 
etrist; and assuming further that of all the receipts of both 
kinds, either direct cash into the cash register or those 
which are paid on monthly-rendered bills and bills ren¬ 
dered otherwise, direct to the department store, the de¬ 
partment store retains 20 per cent and lias a guarantee of 
a minimum rental for that department of a certain amount 
per month or per year; and that that particular department 
store each month accounts to the second corporation, who 
directly employs the optometrist, for all remainder of the 
receipts of that particular department less the wages of 
the optometrist and the clerks or whoever else are em¬ 
ployed in that department and any other expenses included 
therein; and assuming also that all of the advertising with 
respect to the optical and optometrical department in that 
store is in the name of the department store itself and not 
in the name of either the second corporation, which employs 
the optometrist, or in the optometrist's name, but simply 
occurs either in whole or in part of a large ad of the de¬ 
partment store itself, that he had the opinion as to whether 
or not an optometrist so employed under those circum¬ 
stances in such department store can reasonably render 
to the public and the patrons who may come into 
110 that department the proper services which an op¬ 
tometrist should or ought to render to his own pa¬ 
tients if In* were practicing in bis own name that In* could 
not (R. P. 262) because those facts take away or annul 
the personal freedom and the absolutely personal respon¬ 
sibility between tin* professional man and his patient which 
is an essential part of tin* professional practice, and on 

Re-cross-examination 

he testified that he made that statement regardless of tin* 
fact that he did not know what the rules of tin* store are: 
(R. P. 262 ) that assuming there are two optometrists, one 
engaged in the practice of optometry, starting out on his 
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own hook, to use that slang expression, having a difficult 
time in making both ends meet, a young professional man 
in such circumstances who depends for his livelihood and 
fees that he receives and for the profit that he makes on 
the sale of glasses to his patient or customer, and assum¬ 
ing another optometrist starting out, employed in a com¬ 
mercial establishment, where he receives no fees for the 
examination of patients, where he receives no profits for 
the sale of glasses, but depends for his livelihood upon a 
very satisfactory and living salary from his employer, and 
bearing those two cases in mind, a patient comes in and 
the question of the need of glasses arises, and it is prob¬ 
lematical whether he needs glasses or not, on the dividing 
line, that as to which of those two optometrists is more apt 
to prescribe glasses is a very difficult question to answer, 
(R. P. 2G4) that it involves human nature, and for that 
very reason the assumption of a good salary is a danger¬ 
ous one, because human nature is such that a man 

111 would be the more likely to act properly, and the 
one struggling along would be under great tempta¬ 
tion, but that that does not change the principle of the 
thing. 

(R. P. 289) That referring to experiments being con¬ 
ducted by Doctor Morris and Doctor Lubitsch, that these 
gentlemen are physicists and physiologists. 

(Thereupon the witness was excused.) 

112 (R. P. 264) Dr. Glenn A. Fry, called as a witness 
in behalf of the plaintiffs, testified in substance as 

follows: 

Direct Kxamination 

That he resides at ('olumlms, Ohio, (R. P. 265) and is 
by profession a practicing optometrist and has practiced 
since 1936; that as to his pre-professional schooling he 
attended Davidson College in North Carolina for four 
years, receiving a Bachelor of Arts degree; and Duke Uni¬ 
versity. receiving a Master's degree and a PhD degree; 
following that that he held the National Research Fellow¬ 
ship in the Washington School of Medicine, Department of 
Ophthalmology, for two years; following that he held a 
grant from the American Academy of Ophthalmology as 
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research assistant in tile Department of Ophthalmology at 
"Washington University; that lu* does not have a degree in 
optometry hut does have a degree-of Doctor of Philosophy, 
and has specialized in optometry in the Washington Uni¬ 
versity of St. Louis, (R. 1\ 266) which is one of tin* large 
universities in St. Louis, and is also connected with the 
Sheartl Foundation for Research in optometry, which is a 
new department in the School of Optometry at Ohio State 
University. 

That the School of ()ptometry is administered through the 
Department of Physics in the Aids College, which is a 
major division of the Ohio State University, and is re¬ 
garded as an integral unit, such as the School of Nursing 
and tin* School of Business Administration. 

(IL P. 267) That he is connected with tin* School of Op- 
tompetry at Ohio State University in the capacity as di¬ 
rector. 


That the requirements for admission into the School of 
Optometry of tin* Ohio State University. Columbus, Ohio, 
at present are four years of high school or tin* eqtiiv- 
ll.’> alent thereof as determined by the entrance board 
of tin* university; that the requirements next year 
(R. P. 2(58) will be in addition to the four years’ high school 
work one year of college work; that Ohio State University 
is a Grade A school under the standards set by the Inter¬ 
national Board of Boards of Fxaminers in Optometry; that 
tilt* length of the course required of students in the Ohio 
State University before they can graduate with the degree 
in optometry is four years, and that the degree given is 
Bachelor of Science in Optometry; that in those four years 
the subjects required of the student to pursue successfully 
before graduation are the basic sciences, physics, zoology, 
mathematics, physiology, and anatomy, and tin* more spe¬ 
cifically professional subjects, such as anatomy of the eye, 
physiology of the eye, pathology of the eye, physiological 
optics, geometrical optics, and practical and theoretical 
optometry; that mathematics is required of a student in 
optometry in that it forms the very basis and framework 
for the study of the geometric optics and mechanical optics, 
(R. P. 26b) and is an essential part of the work of an optom¬ 
etrist when lie graduates and begins to practice. That 
graduation is not figured in terms of clock hours or class 
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room hours hut in tonus of examination hours of 219 quar¬ 
ter hours; tliat a quarter hour is equivalent to one hour per 
week of leeture work or 213 hours of laboratory work and 
varies with the laboratory hours that he spends, and would 
figure roughly between 2,000 and 2,500 hours in the four 
years aetual class work on the basis of one lecture per one 
quarter hour; (R. P. 270) that in the case of laboratory 
work it would involve in many cases three hours per 
114 one hour, which would advance the figure already 
stated, roughly estimated, by 500 to 1,000 hours, mak¬ 
ing the total hours that the student would have to put in 
somewhere between three and four thousand. 

That the pamphlet entitled “The Ohio State University, 
Bulletin, January 10, 1938, Class of Optometry for 1938 and 
1939," is the bulletin prepared by the Registrar of the Uni¬ 
versity and represents a prospectus of the courses and 
(The document referred to, being a bulletin of the Ohio 
State University, School of Optometry, for 1938 to 1939, 
was received in evidence and marked “Plaintiffs' Exhibit 


(R. P. 271) That among the things required of a student 
in liis university is dissection of the head and neck region 
as part of the work in anatomy including the eye and the 
surrounding tissues and muscles and nerves connected with 
or leading from the eye, a course given by a medical man; 
that pathology is included among the subjects a student is 
required to study, two courses, one general pathology and 
the other devoted to the pathology of the eye; (R. P. 272) 
that pathology deals with diseased conditions of the eye, 
particularly diseases of the retina and choroid of the eye, 
which are the layers at the back of the eye, and diseases 
of the conjunctiva, which is the layer on the front surface 
of the eye, and the side of the eyelids, diseases of the eyelids, 
and diseased conditions of the media, that is, the lens of 
the eye. and the cornea: that the optometrist is prohibited 
by law from treating diseases of the eye, yet he studies 
them because it is specifically required by the law of the 
state that graduates in optometry must be prepared to rec¬ 
ognize diseased conditions of the eye for the purpose 
115 of referring them to the proper medical practitioner, 
which is a condition of the statute and is in the law 
creating the Board of Examiners, requiring a license in op¬ 
tometry. 
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(R. P. 272) Students on graduation are capable of recog¬ 
nizing all these ditto rent diseases of the eye, but lie would 
not say that the practical experience of the optometrist 
would be equal to that of the ophthalmologist, but he is re¬ 
quired to recognize that there is a diseased condition for 
the purpose of referring it to a physician or ophthalmolo¬ 
gist for treatment. 

(R. P. 274) That of those conditions there are perhaps 
borderline cases which might be regarded as diseased con¬ 
ditions, such as inflammation of the evelids or a stve in 
the eyes, which would be benefited by proper glasses for 
the eyes, and that a graduate of the* Ohio State University 
would be capable of fitting glasses for that purpose. 

That the Sheard Foundation for Research was created by 
the University for the specific purpose of advancing the 
education and research in the field of optometry, to enlarge 
and advance the knowledge necessary for the practice of 
optometry, both in its theoretical and professional aspects, 
and to develop the knowledge of vision as such. That Doc¬ 
tor Charles Sheard is or was the father of the School of 
Optometry at the Ohio State University and its first direc¬ 
tor, and is now associated with the Mayo Clinic at Rochester 
in the field of biophysics. 

(R. P. 27o) That the Sheard Research Foundation, as it 
now stands, is in its infancy, having just received the 
11() approval and endorsement by the State University, 
and has been publicly announced in the university for 
this last year. At the present time its activities consist in 
research activities of tile members of the staff of the School 


of Optometry, the investigation being carried on at present 
including investigations of the relation between the accom¬ 
modation of the eye and tin* convergence of the pair of eyes. 
That he participates in and is a director of that Foundation. 

That optometry has a very definite connection with the 
health of the patient or the community, one being the gen¬ 
eral psychological satisfaction a patient receives from ade¬ 
quate vision and. second, freedom from defects which arise 
from improper correction with glasses or the services which 
the optometrist is legally permitted to render, such as (R. 
P. 276) inflammation of the eyelids and styes of the eyes, 
circulatory disturbances and gastro disturbances; that a 
specific form of circulatory disturbance with relation to the 
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eye would be hyperemia of the eyelids, which would depend 
upon the effect, the nervous effect upon the blood vessels 
in the eyelids, which would depend upon an effort to make 
a proper adjustment of the* muscular movements control¬ 
ling 1 the accommodation and convergence; that proper 
glasses properly fitted either relieve or cure such condi¬ 
tions: that it is clinically found reflex disturbances occur 
if a person is improperly fitted with improper eye glasses, 
such as experiments which are carried on in a very precise 
way by such men as Frank Morse and Lubitsch, in which, 
by creating an artificial visual task, it is possible to demon¬ 
strate changes in the visual space, experiments in which it 
is possible to demonstrate a change in the rate of 
117 blinking of the eyes, which changes in the visual space 
can be caused by a person wearing improper glasses. 
(R. P. 277) That he had had no experience with visual 
defects and juvenile delinquency. That gastric disturb¬ 
ances occurring from the eyes or improper eye glasses can 


be easilv demonstrated bv assigning a given individual a 
test such as reading or attempting to read through an ex¬ 
cessive amount of prism, and in the course of fifteen 
minutes or half an hour the individual will experience 
nauseating effects; that prisms can be incorporated in eye 
glasses and quite often have to be. That (R. P. 278) nerv¬ 
ousness and dizziness can result from improper glasses, 
that headaches are a common symptom of improper glasses, 
that gastric disturbances are one of the symptoms of im¬ 
proper glasses in that you are liable to have indigestion, 
which lie has found to be true in his practice and in the ex¬ 
periments he has conducted, and is a well-known fact among 
optomet rists. 

That with respect to the general physical and mental in¬ 
efficiency and irritability with respect to improper glasses, 
(R. P. 279) the first symptom which occurs in such cases 
would be that of headache and inability to read properly; 
that an attempt to read under those conditions leads to 
nervousness, and the importance of the work to be done is 
the thing that determines the degree of nervousness. 

That in his opinion optometry is a profession because of 
the specialized body of knowledge which must be mastered 
in order to practice the profession of optometry, also be¬ 
cause of the independence of thought and action which must 
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be given to an individual (R. P. 280) practicing the 

118 profession of optometry, that is to say, he must be 
given absolute freedom in whatever decision he has 

to make with respect to the type of prescription he gives to 
a person who applies to him for services, and another fea¬ 
ture which makes it a profession is the fact that he has to 
enter into a very personal confidential relationship with 
the people who apply to him for his services, and that the 
personal responsibility on behalf of the optometrist might 
be considered as another characteristic of optometry as a 
profession, inasmuch as the optometrist does have to as¬ 
sume responsibility for whatever mistakes he does make, 
and his willingness to assume such responsibility. 

That in assuming that a corporation which operates a de¬ 
partment store in a large city makes an agreement with 
another corporation for the purpose of establishing in a 
part of the department store (R. P. 281) an optical and 
optometrieal department; and assuming that that business, 
the optometrieal business, is carried on in that department 
of the department store, and that the optometrist in charge 
of that department is hired and employed and paid for his 
services by the second corporation, not the department 
store corporation; and assuming that the department store 
corporation requires this optometrist to abide by all of the 
department store rules, and that the department store it¬ 
self shall be the ultimate arbiter in all disputes and adjust¬ 
ments, whatever they may be, which may arise between the 
optometrieal department or optometrist in charge and the 
customers, or between the employees of the store among 
themselves, including the optometrist; and assuming fur¬ 
ther that the department store has and reserves the right 
to require the second corporation, who hires and pays 

119 for the services of the optometrist, has the right to 
demand the dismissal of the optometrist at any time 

if in the judgment of the corporation department store it 
would be for the welfare of the store as a whole; and as¬ 
suming further that all that optometrieal business and the 
department itself shall be at all times conducted to all out¬ 
ward appearance as a part of the business of and even under 
the name of the department store corporation; and assume 
further that this particular optometrist is paid directly 
by the department store corporation, who in turn receives 
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reimbursement in one form or another from the second 
corporation which hires the particular optometrist; and 
assuming further that all amounts collected from and paid 
by the customers of the optometrical department are either 
rung up directly, if they are in cash, into a cash register 
(R. P. 282) under the control of and belonging to the de¬ 
partment store corporation or are on bills rendered to the 
customer either monthly or otherwise paid directly to the 
department store corporation; and assuming further that 
the department store corporation has the right and does 
retain 20 per cent of all those amounts received by way of 
remuneration, whether in cash or through bills from that 
optometrical business paid each month, and is required to j 
and does account to this second corporation for all the re¬ 
mainder of those amounts after deducting the wages to the 
optometrists and the other help in that optometrical de¬ 
partment and all other expenses whatsoever connected with j 
that department; and assuming further that all advertise- ! 
ments with respect to that optometrical department are in 
the name of the department store corporation, paid for 
directly by the department store corporation, but 
120 ultimately accounted for outside of the 20 per cent 
retained by the second corporation, that in his 
opinion as to wiiether an optometrist employed in an op¬ 
tometrical department of such department store corpora¬ 
tion can render the services to the public or whoever may 
come into the department that an optometrist reasonably 
ought to render to a patient, (R. P. 283) he wrould not be 
in a position to practice his profession adequately to the 
public, because he w r ould not have the perfect freedom of 
action which is characteristic of all men who attempt to 
practice a profession, and that he could not be considered 
as practicing professionally because he w T ould not be in a | 
position to assume responsibility for whatever mistakes 
he makes; that he wrould be obligated to provide an income 
for the person w’ho employs him on a purely commercial 
basis, and in the practice of a profession like optometry an 
income from the sale of merchandise, such as glasses, can¬ 
not be considered as a motive; (R. P. 284) that if he were 
an optometrist in a department store and made an exam- j 
ination of a borderline case where it is questionable whether 
a pair of glasses should be given, in such case he would feel 
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no obligation to anyone except to himself, but if he were 
financially interested in the sale of a pair of glasses that 
might constitute motive but would not be forced upon him 
by his relationship to anyone else; that in a borderline case 
an optometrist might sell a pair of glasses if he were un¬ 
scrupulous, and that he does see restrictions, according to 
the facts assumed, upon the optometrist in his freedom of 
action in that he would be obligated to produce an income 
for the person who employs him, (R. P. 285) which 

121 w'ould provide a motive for him to be unscrupulous 
and to deal in merchandising, or prostitute his pro¬ 
fession; that under the assumed facts if all the bills sent 
out are not in the name of the optometrist and not part of 
his personal business, but in the name of the department 
store corporation, it would have the effect of relieving him 
of any responsibility for unscrupulous action. That as to 
the fact as to whether he was not running his own business, 
but that someone else was running the business, would 
make any difference in his ability to operate as an optom- 
ertist as efficiently as he otherwise would, it was his opinion 
that in many cases an individual practicing on his own re¬ 
sponsibility, with any moral sense, finding he had any extra 
time would owe it to the public to give that additional time 
regardless of whether it nets any income or not, and that 
a real professional man would do that whether he w T as em¬ 
ployed in a department store or in his own business. (R. 
P. 286) That whether that confidential relationship can 
properly exist between an (R. P. 287) optometrist and the 
customers who come into a corporation department store 
optometrical department would depend upon whether or 
not that corporation owns the records made by the optom¬ 
etrist. (R. P. 288) With reference to the confidential rela¬ 
tionship between an optometrist and his patient, that such 
confidential relationship could not properly exist if the 
records with respect to the history of the examination of 
the eyes does not belong to the optometrist who is collect¬ 
ing the history and making the examination, and on 

Cross-examination 

(R. P. 289) the witness testified he does not have a degree 
in optometry, (R. P. 290) has been teaching physio- 

122 logical optics and practical optometry in the Ohio 
State University since 1935; that they have a course 
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in general pathology and another one in pathology of the 
eye; that the course in general pathology is specified as a 
prerequisite to the course in pathology of the eye; that the 
law would not require a course in mathematics but that is 
a prerequisite to a course in geometrical optics indirectly 
specified by law; that the difference between pathology and 
pathology of the eye is that general pathology includes 
pathology of the tissues anywhere in the body, and the law 
only requires the pathology of the eye, specifically men¬ 
tioning that fact. 

(R. P. 291) That plaintiffs’ exhibit G, page 24, the cur¬ 
riculum for the first year of the autumn quarter consists 
of chemistry, mathematics, zoology, engineering drawing 
principles, English, physical education, and the sciences; 
that the matematics is college algebra and plane trigonom- 
Iry; that the subjects in the winter course are elementary 
and general chemistry, mathematics specified as plane 
trigonometry, (R. P. 292), zoology 401, english 411, mili¬ 
tary science, and physical education; that the subjects of 
the spring quarter consist of chemistry, zoology, English, 
military science, English composition, and physical educa¬ 
tion; that the curriculum of the second year, second quar¬ 
ter, cover physics, heat, light and spectroscopy, physi¬ 
ology 404, psychology 402 specified as elementary, mili¬ 
tary science, physical education, applying only to wx>men, 
and an elective of three hours; that the spring quarter in¬ 
cludes physics, (R. P. 293) electricity, electronics, zoology, 
principles and heredity, psychology, vision and 
123 hearing, military science, physical education, which 
applies to women, that the subjects are really col¬ 
legiate subjects in the first two years and the intensive 
optometrical subjects are given in the third and fourth 
years; that mechanical optics is an exact science; that he 
teaches optometry in the clinic of the university as part 
of his teaching duties, being licensed to practice optometry; 
that in the refraction of an eye instruments are used to 
get precise results; that the presence of a pathologic or 
systemic condition is determined or ascertained in re¬ 
fracting a patient’s eyes at the university (R. P. 294) by 
dividing the examination into the refractive examination 
and the general examination, or preliminary examination, 
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and in the preliminary examination is determined whether 
or not a pathologic condition exists by use of the ophthalmo¬ 
scope by an examination of the fundus by oblique examina¬ 
tion, with the examination of the external and interior seg¬ 
ment of the eye—the ophthalmoscope will indicate most 
of the conditions—and if the ophthalmoscope indicates that 
there is a pathologic condition the patient is told to see his 
physician or his oculist as the case might be, and the duties 
of the optometrist at that point cease, unless it develops 
after he has been treated that he needs glasses. 

(R. P. 295) And in the majority of cases the patient 
comes to an optometrist not for the purpose of being 
treated for any disease nor for the treatment of a diseased 
condition of the eye, but to see whether or not he needs 
glasses, at which time he takes the patient’s history and in¬ 
quires regarding the symptoms which brought him to his of¬ 
fice, the specific history with respect to the eye and 
124 the general history of the health of the individual and, 
when symptoms warrant it, the heredity of the in¬ 
dividual; that such history is written down on a card and by 
the witness filed with the general records of the clinic of 
the Ohio State University; (R. P. 296) that by smptoms he 
means blurred vision, uncomfortable vision, and any symp¬ 
toms of general disorder which the patient may attribute to 
his eyes, inflammed eye, styes, dizziness, inability to study 
for prolonged periods of time, dizziness, vertigo, and head¬ 
aches; that if a patient comes suffering from headaches he 
inquires specifically as to whether or not these headaches 
are associated with some special form of official task, the 
time of the appearance of the headaches with respect to the 
length of time during which they occur, the part of the head 
in which located, and whether or not it is unilateral or bi¬ 
lateral, which information is held in reserve to investigate 
whether or not he could find during the rest of the examina¬ 
tion a basis for the condition; that by use of the retinascope 
or the ophthalmoscope (R. P. 297) all that will be deter¬ 
mined just before definitely proceeding with the examina¬ 
tion is whether or not the fundus, which refers to the pic¬ 
ture obtained by looking into the eye with the ophthalmo¬ 
scope, is normal or abnormal; that after using the ophthal¬ 
moscope and after subjecting the patient to the other pre¬ 
liminary examination, if evidence of pathology is found 
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which would justify referring him to another examination 
he would proceed, but that the same result would not ob¬ 
tain with or without historv; that the result of his exami- 
nation (R. P. 298) would be different whether or not he was 
told the patient was troubled with dizziness, headaches, 
vertigo or gastric disorders, in that dizziness could 

125 be produced either by improper correction or may 
be produced by a process of the eye or the muscles 

of the eye, and if dizziness depends upon that factor it 
would be determined in a preliminary examination consist¬ 
ing of the use of instruments; that he would not be qualified 
to specify as to the presence of syphilis in the patient but 
could recognize it as a diseased condition of the eye; that 
in each case while the ophthalmoscope would show that 
there is something wrong in the way of disease, it would be 
necessary to differentiate whether the individual required 
medical service; that even without being told by the patient 
he might be able to determine the presence of syphilis (R. 
P. 299) but would not advise the patient that he had 
syphilis; that if one had diabetes and did not tell it, the 
ophthalmoscope would tell him there was a pathologic con¬ 
dition, and if there were other disturbances of which the 
patient did not tell him, that the proper use of the instru¬ 
ment in most cases would tell him that there was something 
wrong; that he could not think of a case in which it would 
be necessary to inquire whether or not such a condition as 
syphilis or diabetes existed; that there arc certain mus¬ 
cular processes, and it might be entirely necessary to ask 
the specific question as to whether or not the condition of 
syphilis has existed, such a case having an important bear¬ 
ing on whether or not it is decided it is a muscle in balance 
in general, which is physiological, or whether it depends 
upon processes, and that in neither event would that re¬ 
quire glasses unless other factors demanded it, and that 
(R. P. 300) it is within the province of the optometrist to 
prescribe glasses if necessary in such a case or if the 

126 physician advised it. 

That there are M. D.’s on the staff of the Ohio 
State University in the optometrical school who teach op- 
tometrical students, one of whom is Doctor Hartwell, w’hose 
name appears on page 33 of the catalogue (Plaintiffs’ Ex¬ 
hibit G). 
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That his answer to the hypothetical question that one of 
the reasons given, i. e. that the optometrist working for a 
corporation would not be legally responsible, was his 
opinion of the law only; that he did not know (R. P. 301) 
of any specific example where it was brought to issue; that 
he knew of optometrists being sued for malpractice but not 
whether the suit was directed toward the corporation which 
employed him. 

That while he testified what an optometrist would do 
would depend upon the scrupulousness or unscrupulous¬ 
ness of the particular optometrist whether he were em¬ 
ployed by another optometrist or was practicing in his own 
or in a commercial establishment, that the same factor 
would operate in both cases, but in the case of employment 
by a coporation there would be the additional incentive of 
making a profit wdiich would accrue to the corporation in 
question, (R. P. 302) which motive might induce unprofes¬ 
sional conduct, and that one guilty of unprofessional con¬ 
duct subjects himself to the revocation of his license. 

That while he testified that one of the reasons for the 
opinion that optometry was a profession was that one has 
a specialized knowledge of the subject matter, he was not 
personally familiar enough with the practice of podiatry 
to testify whether that would be a profession, and on 

127 Re-direct Examination 

the witness testified (R. P. 303) that while anyone could 
use an ophthalmoscope he would be unable to recognize 
what he sees without a tremendous amount of training as, 
like a doctor when examining for a pain in the chest, he uses 
a stethoscope and interprets what he hears in a way that an 
ordinary layman could not interpret; that there is a dis¬ 
tinction between the use of the instrument and the ability 
to interpret what the instrument shows because it takes a 
considerable amount of observation and study to be able to 
differentiate between a condition which is diseased and a 
condition which is normal or that does not require medical 
services. 

(R. P. 304) That glasses are sometimes prescribed as a 
part of the treatment that the patient needs because of 
such symptoms as hyperemia of the eyelids and stys; it is 
well known that it is a condition which is dependent upon a 
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refractive error, and it is within the right of the optometrist j 
to assume responsibility for prescribing a pair of glasses 
for the correction of the condition; that as an optometrist 
he would not take or seek a physician’s advice before pre- j 
scribing glasses to a patient no matter what his condition j 
was if he found a visual defect, but if he found a visual de- j 
feet, and in his examination also found the patient suffer¬ 
ing from some pathological condition he would not pres- j 
cribe glasses without the permission of the ophthalmologist; j 
that if he found a visual defect his prescribing glasses first ! 
would depend upon the nature of the case, such as a condi¬ 
tion of degeneration of the choroid, a pigmentary degenera¬ 
tion, and that it would be perfectly within the right of the J 
optometrist to prescribe glasses and refer the 
128 patient to the care of a physician, that the two condi¬ 
tions are relatively independent of each other; that 
is a situation which the optometrist must reply upon his ! 
experience to determine; (R. P. 305) that where he has two 
conditions like that he prescribes and fits glasses and in 
the other cases refers them to a physician and fits glasses 
afterwards, if necessary. 

That in the matter of the history in every case which is 
taken by all optometrists, the particular history of a par- i 
ticular patient would or might place a different value on the ! 
findings made through the ophthalmoscope, one factor be- j 
ing the heredity of the individual which would come in in 
the matter of differentiation of one condition from another, 
that is, in the case of squint and different types of myopia 
to know whether that condition existed in the relatives or 
in the parents or grandparents of the individual, which j 
would probably make a difference in the prescription if 
that was the only factor involved, and if other factors were 
involved that would make a difference in the prescription; 

(R. P. 306) that an optometrist would not fit glasses for 
a patient who was referred to him by a physician and who 
told him the physician said he might have glasses without j 
first making a refraction, unless the prescription came from | 
a physician, in which case he would be acting as a dispens- | 
ing optician and not within the sphere of optometry as such, i 

That hyperemia, which would constitute a reddened con- ! 
dition of the eyelids (R. P. 307) is a condition which is de- ! 
pendent upon eye strain and a prescription of glasses j 
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usually relieves the cause; that he treats hyperemia 

129 only in so far as that could be considered treatment, 
but no medical treatment, using the ophthalmoscope 

and retinascope as he would use those instruments on one 
who does not have hyperemia, going through the same pro¬ 
cedure and taking the same measurements, and would per¬ 
haps be the same whether the patient tells him of a hered¬ 
ity condition or not. 

(Thereupon the witness was excused.) 

130 (R. P. 309) Dr. Frances P. Marshall, called as a 
witness in behalf of the plaintiffs, testified in sub¬ 
stance as follows: 

Direct Examination 

That her home and office are at 2007 Columbia Road, 
Northwest, Washington, D. C., where she has been a prac¬ 
ticing optometrist since November, 1934; (R. P. 310) that 
the only sign she has advertising her business is one of 
those customarv doctor’s signs, which savs “F. P. Mar- 
shall, O. D.,” and under that a similar one with her father’s 
name on it and his degree of D. D. S., where he is prac¬ 
ticing denistry; that she has the degree of doctor from 
the Pennsylvania State College in optometry in 1934, hav¬ 
ing taken a course prescribed there for that degree; that 
her preliminary training and education consisted of grad¬ 
uation from Central High School of Washington and from 
a school for secretaries; that since graduation with the 
doctor’s degree she has pursued studies relating to optom¬ 
etry, an extra mural course in the Pennsylvania State Col¬ 
lege of Optometry, and also in the Catholic University of 
America, where as assistant professor she teaches subjects 
pertaining to the eye. 

(R. P. 311) That wrhile she attended Pennsylvania State 
College as a resident student for three years the hours 
taken were equivalent to a four-year course; that she has 
never advertised in the newspapers or in any way. That 
the studies pursued wdiile obtaining her doctor’s degree 
(R. P. 312) were quite numerous; that she had a complete 
course in the sciences, chemistry, physics, biological science, 
mathematics, and higher mathematics, anatomy, general 
anatomy, including dissection of the entire body, ocular 
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anatomy, including the section of the eyes, a course 
( 131 in instruction in optometry, clinical practice, and 
one year’s interneship spent in the clinic of the col¬ 
lege, constituting the usual course given by the Pennsyl¬ 
vania State College. 

That she is a member of the District of Columbia Op- 
tometrical Society and has been its president since April, 
1937, and that she is the only woman member of the society 
practicing optometry in the District of Columbia, which 
society is affiliated with the national society, the American 
Optometrical Society. 

The witness testified (R. P. 313) that she most decidedly 
would call optometry a profession; that she had been 
raised in a professional family, her father having been a 
practicing dentist in the District of Columbia since 1901, 
and having been taught the ideals of a profession which 
have been inculcated in her, her father having selected this 
profession for her, believing it to be highly professional, 
and that she believes it is in the manner in which she prac¬ 
tices it; that she is familiar with the code of ethics adopted 
by the American Optometrical Society to the extent of 
knowing their generalities, that she cannot quote them 
verbatim but knows where to find them if occasion to refer 
to them should arise; that she is not certain that she ever 
saw the code of ethics of the American Optometrical So¬ 
ciety but is familiar with the code of ethics of the District 
of Columbia, which she believes to be the same or similar 
to it; that (R. P. 314) it is her understanding the different 
state societies of the different local organizations take 
their by-laws and model them from the national organiza¬ 
tion, which is the basis upon which she makes that 
132 statement; that the practice should be carried on 
in an ethical and professional manner, and upon 
being shown the national code stated she recognized that 
as the code of ethics to which she referred in her testi¬ 
mony; that she is familiar with the District of Columbia’s 
code of ethics, (R. P. 315) having just had occasion to ap¬ 
point a committee in her capacity as president of the so¬ 
ciety, and having gone over the code of ethics to see if any 
revision could be made at the present time; that Plaintiffs’ 
Exhibit B, “Constitution and By-Laws” of the society, 
contains such code under Article VII, pages 8 and 9; that 


102 SILVER, ET AL. VS. LAXSBURGH & BRO., ET AL. 

in her practice she conscientiously attempts to live up to 
both codes of ethics, national and local; that she has never 
advertised in any form whatever, being very much opposed 
to it, that she has a laboratory technician who takes care 
of the filling of her prescription according to her specifica¬ 
tions; (R. P. 316) that she took a course in grinding glasses 
but would not say she would be competent to do it; that 
there are very few optometrists who do their own grinding, 
but have someone in their own office, as a dentist has techni¬ 
cians, who do that; that she does not know of any optom¬ 
etrist who does it with his own hands. 

She testified in her opinion that there is a great deal of 
relationship between professional optometry and the health 
of the patient or the health of the community; that there 
are many cases one might say where a patient who comes 
to an optometrist is placing his life in the hands of the 
optometrist; (R. P. 317) in cases where there is patholog¬ 
ical involvement—which is one of the subjects she studied 
—there are many cases in which it is undetected by any 
other physical examination except an examination 
133 of the eye, and the qualified optometrist can detect 
those conditions, can see them and recognize them, 
and will immediately refer that patient to a specialist, 
neurologist or otherwise; that there are other cases of pub¬ 
lic health, with respect to school children particularly, with 
reference to the psychological end of it—and the fact that 
there are so many cases of delinquency today in juvenile 
courts is traced to poor eye sight or to eyes that have not 
been corrected at all; that there are cases where children 
are retarded in school because they can’t see properly, 
their eyes not having been taken care of; that such cases 
are referred to an optometrist and that she has many such 
cases in her practice; that these children, after being given 
proper attention along these lines, advance themselves in 
their work in school as soon as they are able to see the 
blackboard and the work before them; that in her opinion 
there is a definite connection between a visual defect and 
the general physical or even mental efficiency of the par¬ 
ticular person; that in the case where there is a visual dis¬ 
turbance the individual becomes a nervous wreck, and the 
amount of energy taken from his nervous system is in¬ 
creased; that there are also (R. P. 318) such disturbances 
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as nervousness, headaches, and gastro-intestinal disturb¬ 
ances, and, going into the extremes, there are many cases 
that go into various psychoses, which is a subject she 
teaches in Catholic University. 

The witness testified that when a person comes into her 
office and says he wants to have eyeglasses fitted she first 
makes an appointment for an examination, having no office 
hours, but by appointment only, and usually makes the ex¬ 
amination in two visits; that on the first examina- 

134 tion she takes a history, which includes any ailments 
they have ever had, any physical disturbance; it in¬ 
cludes the subjective symptoms in relation to their visual 
disturbance, whether or not they see clearly if they do not 
wear glasses, or if they do wear glasses, whatever their 
general complaint might be; the first part of the examina¬ 
tion (R. P. 319) consists of the external examination of 
the eye in order to determine if there are any pathological 
conditions present there, if the organs that are viewed 
externally are normal, if the pupil reflexes are present; 
then there is the matter of convergence and the lacrvmal 
apparatus, and the ophthalmoscopic examination of the 
eye to see if the internal structures are perfectly healthy. 
The next procedure is to take the visual acuity of the 
patient, also to determine the amount of astigmatism pres¬ 
ent on the cornea surface; that she also makes muscle find¬ 
ings and considers correction, and makes a diametric exam¬ 
ination wffiich is highly objective, also a subjective exam¬ 
ination ; that she makes the muscle test, a test at both dis¬ 
tance and near, and makes the adduction findings at dis¬ 
tance and near, which consumes considerable procedure, 
and also goes into the color vision to determine whether 
or not the patient is color blind, and various other tests; 
that these examinations are made in two visits because 
the eyes are apt to become fatigued, and if they do become 
fatigued the rest of the findings are not true, and the 
patient becomes fatigued (R. P. 320) if the examination is 
too extensive. That she considers the foregoing a mini¬ 
mum of an examination, and in addition to that there are 

many other tests which could be made, depending 

135 upon the individual, for instance the cylinder tests; 
that there are many different theories and ideas of 
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the procedure in this connection, some optometrists pre¬ 
ferring to work at different distances than others. 

That if a patient came in and said he wanted eye glasses 
after an examination, she would give the patient glasses 
if they were required in that case, not simply because they 
asked for glasses, but they first must have had a reason for 
asking for glasses, some disturbance. That if she found 
a person with some pathological condition who wanted 
glasses, she would refer the case to a man capable of han¬ 
dling the case, a specialist. (R. P. 321) That if glasses 
were desired for appearance sake only and not otherwise 
needed that she would not give them; and the cases where 
glasses are wanted just for the pure wearing of them are 
few and far between. 

That in a case where the eves need glasses and the in¬ 
dividual does not have them, or the eyes have glasses 
which are not proper for a particular patient, that would 
most decidedly cause nervous reflex disturbance; that you 
have individuals who are in circumstances where they need 
glasses, or need correction, and are not wearing glasses; 
they are compensated for that; the muscles in the eye have 
to work harder in order to overcome that deficiency. As a 
result they suffer all sorts of disturbances, such as gastro¬ 
intestinal headaches, all types of headaches; they also suf¬ 
fer from dizziness; they do not enjoy good health, and they 
think that is a normal condition with them. Thev mav also 
suffer from nervous disorders in such cases. 

136 Upon being asked to assume the following facts: 

(R. P. 322) That a department store owned and op¬ 
erated by a corporation in the District of Columbia makes 
an agreement in the nature of a lease with a second cor¬ 
poration, whereby the second corporation acquires the right 
by this paper writing to establish an optic and optometrical 
department in one corner of that store, the corporation’s 
store, and assuming further that a registered optometrist, 
registered under the law of the District of Columbia, is 
placed in charge of that optometrical department, and is 
hired, employed, and paid by the second corporation but 
through the first department store corporation; and as¬ 
suming further that the optometrist and the second cor¬ 
poration agree that they shall abide by all the department 
store’s rules, and that the department store shall be the 
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ultimate arbiter in all disputes and adjustments which 
may arise either with customers of the optometrical de¬ 
partment or between the employees of the store itself; as¬ 
suming also that the department store corporation re¬ 
serves and has the right to require the second corpora¬ 
tion to at any time discharge that optometrist, if in the 
opinion of the department store corporation it will be for 
the welfare of the department store; and assuming also that 
all of that optometrical business carried on in that fashion 
shall be and is to all outward appearances conducted as a 
part of the business of the department store corporation 
and not as the personal business of the particular optom¬ 
etrist; and assuming further that all receipts from patients 
of the optometrical department are (R. P. 323) placed 
either in a cash register belonging to the department store 
corporation, or that bills are rendered either monthly 
137 or otherwise to these particular patients, and that 
these bills are paid by the patient directly to the de¬ 
partment store corporation and not to the particular op¬ 
tometrist who is there; and assuming further that the de¬ 
partment store corporation which gathers in all of these 
receipts retains 20 per cent of all that comes in of the 
gross business done, and each month accounts, or is called 
upon to account, to this second corporation for the re¬ 
mainder of that money, however, taking out, of course, the 
wages paid to the optometrist and other expenses incident 
to the conduct of that department; and assuming further 
that there are advertisements running in the newspapers 
advertising this optometrical department in that store, all 
those advertisements being in the name of the department 
store corporation and not as the advertisement of the in¬ 
dividual optometrist who happens to be there, and that all 
those advertisements, or the cost of all those advertise¬ 
ments is either paid by or accounted for by the second cor¬ 
poration, that she has an opinion as to whether an optom¬ 
etrist so employed under all those conditions could prop¬ 
erly fulfill his duties as an optometrist to the patient and 
give the patient the proper care and attention, and that 
such opinion is (R. P. 324) that the man is under stress 
and accountable for this department, and the receipts from 
the sale of glasses, and, naturally, if he is working under 
that mental hazard he is liable to prescribe glasses when 
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they are not needed, and that in justice to herself as an 
optometrist she would never accept such employment, 
and on 

Cross-Examination 

the witness testified (R. P. 358) that assuming she did ac¬ 
cept employment as an optometrist in a commercial 

138 establishment she would not do anything contrary 
to the prescribed and proper methods in the conduct 

of a refraction, but would act according to her conscience 
and to the best of her ability; that it depends upon the 
ethics and the scrupulousness or unscrupulousness of each 
individual optometrist; that whether it be an optometrist 
or other profession, if you have a standard of ideals (R. 
P. 359), and the highest ideals, and you maintain them at 
all times, you are not apt to slip, but when you have con¬ 
ditions to work under such as enumerated in the hypothet¬ 
ical question, where you might be forced by someone else 
to slip a little in those things, then it might be very easy 
to do that, but that she would not do it if she could help it. 

That her regular four-year high-school course at Central 
High Schol in Washington, because it embraced the nec¬ 
essary biological science, chemistry, and the necessary 
science courses, enabled her to matriculate in the Pennsyl¬ 
vania School of Optometry, and she did not obtain a college 
degree before she entered. 

That she was raised in a professional atmosphere (R. 
P. 360), and considered the manner in which she conducted 
the practice of optometry as a profession. 

That as president of the District Society she did not 
know the exact number of members but would say there 
were approximately 138 or 140, and that among those con¬ 
ducting their practice in the same manner she did would 
be included, at random, Doctor Silver, Doctor Dicus, Dr. 
Ballinger, Doctor Baer, Doctor Kraskin, Doctor Semones; 
that Doctor Dicus is secretary (R. P. 361); that there is a 
list contained in the “bluebook” which has a list of 

139 every registered optometrist in the various cities 
(R. P. 362), including the District of Columbia, and 

also contains the Optometry Act of each state; that the last 
issue is 1938; that she does not know all of the men who 
are registered in the District and who are in practice; that 
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she knows the members of the Society and the members of 
the special group in which she is doing special study work. 

That among those who practice in the same manner that 
she does (R. P. 364), not in a commercial atmosphere, 
either in a store or home or in a department store, would 
be included Doctor Silver, Doctor Dicus, Doctor Baer, Doc¬ 
tor Ballinger, Doctor Kraskin, Doctor McDonald, Doctor 
Nelson, Doctor Redding, Doctor Semones, Doctor Uhler, 
Doctor Wagenheim, and Doctor Warren, that she would be 
competent to say practiced in the same manner that she 
does; that there may be others in the list but she has never 
seen their offices and does not know the manner in which 
they are practicing, including her own brother (R. P. 365); 
that she has an advertising card in small print in the yellow 
pages section of the telephone directory; that she did not 
know whether others mentioned had cards in the telephone 
directory (R. P. 366); that she does not advertise in the 
telephone directory because it is unprofessional and un¬ 
ethical; that on examination there are others listed; but 
that a picture in a separate column of the book of the eye 
or other display in heavy type containing advertising mat¬ 
ter in her opinion would be unethical and unprofessional; 
that in her opinion (R. P. 367) anyone who advertises is 
practicing unethically and unprofessionally; that she 
140 thinks there are members of the society employed 
by establishments she presumes are corporations, 
which in her opinion is unethical; that the District code 
(R. P. 369) contains language prohibiting advertising on 
the part of the profession, though perhaps not in that 
many words, and that she has just appointed a committee 
in the District Society to revise that code of ethics; that 
she would consider the code of ethics considered advertis¬ 
ing unethical from the following language: “Truthful, dig¬ 
nified and educative advertising shall not be considered 
unethical. It shall be considered unethical to advertise in 
any way that is misleading or obviously intended to attract 
patrons by what is generally known as bargain or bait 
prices of either service or materials. He shall not adver¬ 
tise in any way that carries the slightest intimation of in¬ 
feriority on the part of other optometrists. That in her 
opinion such language would prohibit advertising (R. P. 
370); that this code of ethics is the ideals they are trying 
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to live up to (R. P. 371); that it is not a law where they 
can be put in jail if they don’t keep it, the only thing to be 
done is to expel them from the society, or they can resign; 
if it is unethical they cannot be stopped from practicing 
merely by a code of ethics or by the by-laws of the society; 
(R. P. 373) that while there is nothing directly in the Dis¬ 
trict of Columbia Society code of ethics which prevents or 
makes it unethical for an optometrist to accept employment 
from a corporation, she would interpret it in an indirect 
manner that corporations or any line of endeavor or busi¬ 
ness having an optometrical establishment in their place 
of business, conducting it in a commercial manner, as ad¬ 
verse to the code of ethics; that therefore one in- 
141 dividual who does that would not in his own con¬ 
science be following this code of ethics, and there¬ 
fore he would not be eligible for that as working for a 
commercial establishment, but that there is nothing which 
directly and specifically prohibits one from doing that, 
(R. P. 374) but in an indirect manner a person who works 
in such a manner could not possible live up to that code of 
ethics. 

That she is a member of the American Optometric So¬ 
ciety and it is her understanding every member of the Dis¬ 
trict Society is a member of the Optometric Society; that 
while not certain, it is her belief that in the past there 
have been one or two state societies that were not repre¬ 
sented (R. P. 375). 

That while it is true that an optometrist in the process 
of treating a patient will refract the eyes to determine 
whether or not in the first place, after use of the ophthal¬ 
moscope, there is a deviation from normal, and if there is 
to prescribe the proper kind of glasses, that that in sub¬ 
stance is not the ultimate result of the examination, be¬ 
cause there are many cases where glasses are not alone 
effective, which will not effect a cure; that there are cases 
in which orthoptic procedure is necessary, but eliminating 
orthoptic procedure that is the ultimate result; that the 
field of orthoptics does not alone include cases of squint 
or cross-eyes, but (R. P. 376) there are many orthoptic 
cases that are not cross-eyed, and that in the case of a con¬ 
genital condition the question of whether or not it was 
incurable she could not say unless she had worked on that 
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case to see if it was possible to get any results; that 

142 if the case was congenital in that the child was born 
that way with one eye turned up (R. P. 377), or 

after several years—there being a distinction—that there 
are cases which do not respond to orthoptic treatment and 
in which surgical means should be employed for cosmetic 
purposes; however, if that is not required, the practice is 
not to operate until the child is 12 or 14 years of age; sur¬ 
gery would be resorted to if it were not possible to correct 
that condition by any other means, but even after surgical 
means have been employed it is still necessary, whether or 
not the orthroptic procedure had been instituted prior to 
the operation; it is necessary to use it in order to build up 
the vision for the stereoscopic vision of the eye. (R. P. 378) 
Surgery may straighten the eye for cosmetic purposes, and 
that is all. 

That in orthoptics she uses an instrument called a roto- 
seope, which is similar to any other orthoptic instrument 
in that its fundamental principle is a binocular stereoscopic 
arrangement, employing the fundamental principle of the 
parlor stereoscope, using two eyes to see a single binocular 
image, to see two pictures superimposed as one, so that 
they are like one picture (R. P. 379), one on each side of 
the stereoscope, that is, they strike corresponding retinal 
points and you receive a sense of stereoscopic vision; you 
have the perception of depth. This instrument has these 
lenses, or prisms, or bicentered spheres with a prismatic 
effect, so that you are getting at a distance of approxi¬ 
mately 8 V 2 inches the rays of light passing through these 
lenses into the eye as though they were coming from 20 
feet, which is commonly referred to as infinity. So 

143 that the individual in looking through these lenses 
and seeing two objects in front of him sees two 

tracks which are off a distance of about 8 V 2 inches from the 
eye, like on a little stage, and the receptacle holds the 
septum between and comes down separating those two 
pictures, which are similar, that is to say, they are viewed 
through spherical lenses, and you see a single picture with 
depth, that is, when they are lined up. (R. P. 380) This 
rotoscope is a mechanical device used in the treatment of 
muscular inbalances, applying optical principles. 
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That in her examinations she uses an instrument known 
as a clason, which projects letters upon a screen (R. P. 
381), so that those letters may take either vertical or hori¬ 
zontal slits and can be changed inside; an instrument that 
contains a lot of lenses known as Green’s refractor; a 
cornetometer, an instrument used to determine the curva¬ 
ture of the cornea, that is, the covering of the eyes; an 
instrument for use for the inside of the eye, and the 
ophthalmoscope; then another instrument called the 
ophthalmograph, which is used on eyes while reading to 
determine the position of the eyes while reading across a 
page of print, and another instrument called the ophthal¬ 
moscope, which is used to show the proper reading habits 
(R. P. 382), that is, when reading from left to right across 
the page, and is used for treatments. The ophthalmograph 
is used for diagnostic purposes. That by using these in¬ 
struments and using the light in these instruments she is 
able to determine visual defects, and in applying these op¬ 
tical principles is able to have lenses that cure that defect. 

That before this law was passed men who were practic¬ 
ing optometry in the District of Columbia for two years did 
not have to get all this training. 

144 That while the District optical laws says, “The 
limitations of the sphere of optometry,” which 
means how far they could and could not go in the practice 
of optometry, “the essential scientific instruments used in 
optometry,” which are the instruments just described by 
the witness, “and the form and power of lenses used in op¬ 
tometry,” which is a matter of glass which by skill can be 
ground and made to be in front of the eyes to make them 
normal if they have not been diseased, “a correct measure 
of measuring hypermetropia, ” which is far-sightedness, 
“myopia,” which is near-sightedness, “astigmatism,” 
which is a combination of both, and “presbyopia,” which 
is when the focus gets too long and you have to put on read¬ 
ing glasses to bring it up, and including, “The writing of 
formulas or prescription for the adaptation of lenses in aid 
of vision,” that that is not all that a prescription is; (R. P. 
384) that they do that in the beginning, and those men who 
were practicing this profession at the time the law was 
passed, they couldn’t throw them out, they had to let them 
in, the same as when dentistry was taken out of the black- 
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smith shop and medicine was taken out of the barber shop, 
so with optometry the effort is to take it out of drug stores 
and jewelry stores. 

That while the State law of Virginia and some other 
States start out with the definition of optometry, that 4 ‘ This 
shall be known as a profession,” the code says nothing 
about a profession, the definition reading, “The practice of 
optometry is defined to be the application of optical prin¬ 
ciples through technical methods and devices in the 

145 examination of the human eye for the purpose of de¬ 
termining visual defects, and the adaptation of lenses 

for the aid and relief thereof, ’ ’ that it is her interpretation 
(R. P. 385) that the word “profession” is not present in 
the District law because the courts have not passed upon it, 
and that it is in the Virginia State law or other state laws 
probably because they have taken it to the courts and the 
courts have ruled that it is considered a profession; but 
that she knows (R. P. 386) it to be a fact that in order to 
take the examination, the State Board examination, for 
your application to be accepted by the Local Board of Ex¬ 
aminers, one must have graduated from a competent school 
before they can be eligible to take that examination. 

(R. P. 387) That if as a result of her examination glasses 
are indicated, she will see that glasses are provided for the 
patient, because then she will know that that prescription 
is filled and carried out to the limit, but that if she gave this 
prescription to the patient to take some place to be filled, 
she would have no assurance that it is filled accurately and 
her work and lengthy examination would have been for 
nothing. 

(R. P. 388) And she asks the patient if he has someone 
he wishes to take the prescription to; that is, the service 
which she renders her patients in having prescriptions filled 
is merely for their convenience, knowing that they are be¬ 
ing assured to the utmost extent, but if they should take the 
prescription to Edmonds, one of the high-grade opticians, 
she would presume they could have the prescription filled 
there. That when she gives a prescription she charges a 
fee; that when she has a prescription filled she does 

146 not have the lenses ground in her office but sends 
them to a laboratory, the labortary of the Bausch 

and Lomb Optical Company, which is a subsidiary of 
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Bausch and Lomb, a nationally-known dispensing bouse, 
and they also provide the frames, (R. P. 389) which frames 
and lenses are delivered to her according to the prescrip¬ 
tion and specifications in order that she may ascertain 
whether the specifications comply with the prescription; 
that her billheads are made out *(R. P. 390) “To Profes¬ 
sional Services,” and the glasses are included in that fee 
for professional services, on which she makes a profit, “If 
that is what you call it.” That a paper presented to her 
by the Court was a typical prescription for glasses and that 
“0. D.” (R. P. 391) meant “Ocular Diagnosis,” the ocular 
centers of the right eye and the left eye. And on 

Re-direct Examination 

the witness testified that where she has the precription 
filled at the Bausch and Lomb establishment, who grind 
the lenses and furnish spectacles, that that was included 
in her bill rendered the patient for professional services, 
including all visits and the cost of the lenses and frames, 
and when the eyeglasses are sent back she then requests the 
patient to come in and fits them and adjusts them to the 
eye. 

The witness testified (R. P. 392) that the District of 
Columbia Optometric Society was a member of the national 
society, the American Optometric Association, that both 
have a code of ethics, and that the national code of ethics 
states, “It shall be considered unethical for an optometrist 
to be employed except as as associate of a registered op¬ 
tometrist,” which means (R. P. 393) that it is all 
147 right for one optometrist to employ another one in 
his office if he has more business than he can attend 
to himself, if it is done in the first optometrist’s name, but 
not ethical for an optometrist to work for a department 
store. 

(R. P. 394) That if the average optometrist should ac¬ 
cept such employment from a corporate department store 
owner, and the owner of the store came and said, “You are 
taking too long in examining these eyes. Get these patients 
out of here. You should not spend too much time and 
money, ’ ’ it would be difficult to say what the reaction of the 
average optometrist would be because individuals react 
differently, particularly under emotional stress, but that 
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if that particular individual was financially at a loss, and 
depended on this and this was his only means of livelihood, 
and he had no other means open to him, in all probability 
he would do as the boss said. 

That in the conduct of her office it is necessary to have 
quiet (R. P. 395), because the patient is not then distracted 
and they think merely of the question at hand—that she 
has been complimented upon that feature of the quiet and 
dignified atmosphere that prevailed in her office; that she 
has been in Lansburgh’s place where they take people to be 
examined and did not think it was a quiet room, that it is on 
the ground floor, right in the corner, and she did not see 
how it could be quiet. 

That while it was her opinion that for the correction of 
squint or strabismus (R. P. 396) surgery should not be re¬ 
sorted to before the twelfth or fourteenth year and then 
only for cosmetic purposes, that she would never resort to 
surgery where strabismus had occurred and was 
148 present and already there; that in order to restore 
that vision to normal or approximating normal, it 
would require certain highly specialized types of training; 
that there again you are getting more into the psycholog¬ 
ical feature of vision, that it must be approached from that 
angle, that this vision you are after now is a long process 
and must be treated from that angle. The operation merely 
acts to cut the muscle, if the muscle is w r eak, in order to 
shorten the eye. The reason that it is dangerous or harm¬ 
ful to operate until between twelve or fourteen years of 
age is the fact that the eye has not stopped growing, and if 
the operation is performed, as it is so many times, around 
three or four years of age, then when the child’s eyes have 
reached their full growth, that eye has probably turned 
the other way and another operation is required. Optom¬ 
etry does correct that condition after the operation; (R. P. 
397) the majority of them cannot be cured until surgery 
interferes, but where surgery interferes and has cured this 
condition, optometry is the only remedy capable of correct¬ 
ing the vision. That to straighten out cross eyes glasses 
are not needed in all cases; there are cases where glasses 
are not even needed, where a special type of training and 
treatment has to be employed, which is not the giving of 
medicine but one has to be capable of knowing the value of 
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it in a case of this kind; it is training, and there are many 
features that have to be approached from a psychological 
angle because you are treating the psychological phase of 
vision, and optometrists are permitted to do that, and the 
same things are done by medical men who practice on the 
eye, (R. P. 398) the majority of which medical men 

149 use the same instruments detailed bv the witness, 
but that there are quite a few optometrists who do 

not use all of these fine scientific instruments that are 
available for this diagnostic work. 

That while the use of these instruments is based purely 
on the principles of mechanics or mathematical basis, and 
anyone can look through these machines, it takes special¬ 
ized and highly specialized training to be able to interpret 
what one sees through the instrument, which requires 
familiarity with the fundamental principles involved in 
this visual act, which would have to be at least an opto- 
metric training, and on 

Re-cross-examination 

the witness testified that on her bill “For Professional Ser¬ 
vices,” would be included (R. P. 399) the cost of the glasses, 
because the prescribing of glasses is a part of her personal 
service, and on further 

Re-direct Examination 

the witness testified that that was the practice of all doc¬ 
tors, medical men, wiio examine eyes and send out and have 
glasses made (R. P. 400). 

(Thereupon the witness w’as excused.) 

150 (R. P. 400) Dr. Lewis H. Kraskin, called as a 
witness in behalf of the plaintiffs, testified in sub¬ 
stance as follows: 

Direct Examination 

That he is practicing optometry in the city of Washing¬ 
ton in the Washington Loan and Trust Building on the 
fifth floor (R. P. 401) and has been since 1915; that he at¬ 
tended the American Institute of Optometry, the Needles 
Institute of Optometry, the Northern Illinois, and the Penn¬ 
sylvania State College of Optometry, receiving degrees of 
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doctor of optometry; that his courses of training in these 
several colleges included anatomy, physiology, pathology, 
physics, chemistry, optometry, both theoretical and prac¬ 
tical, orthoptics, bacteriology and neurology; that in col¬ 
lege he had much laboratory work; that he did dissection 
of the human cadaver, and of the head and the eye (R. P. 
402); that he took all the courses prescribed in these dif¬ 
ferent institutions of optometry, graduating from each one; 
that he did not go to Ohio State; that a booklet identified 
as Plaintiffs’ Exhibit was of the Pennsylvania State Col¬ 
lege of Optometry, and the booklet identified as Plaintiffs’ 
Exhibit was from the Northern Illinois College of Optom¬ 
etry, the first being Plaintiffs’ Exhibit E, the second Plain¬ 
tiffs’ Exhibit F, being two of the four optometrical col¬ 
leges he attended; (R. P. 403) that while they contain 
courses of the present year they are essentially the same 
as those taken by him. That he is a member of the District 
of Columbia Optometric Society, was president for two 
terms, has been a member of the board of trustees ever 
since the inception of the society and is at the present time 
first vice-president of the society, being the one that organ¬ 
ized the society, an incorporated body, and is a mem- 
151 ber and president of the Board of Examiners of 
the District of Columbia Board of Optometry, which 
was established by an Act of Congress approved May 28, 
1924, having been a member of the board since 1926 (R. P. 
404), having been reappointed by the commissioners each 
time his term has expired. That the District of Columbia 
Optometric Society is an affiliated society of the American 
Optometric Association; that both the national associa¬ 
tion and local society have adopted a code of ethics; that 
Plaintiffs’ Exhibit A is the code of ethics of the society, 
and Plaintiffs’ Exhibit B is the code of ethics of the Amer¬ 
ican Optometric Association, and that members of both 
the national and the local societies are required to conduct 
themselves in accordance with these codes of ethics. 

(R. P. 405) That when a patient comes into his office to 
be examined the first thing to be done is to take a com¬ 
plete and thorough history, which is a confidential written 
report taken by his nurse, made in connection with ques¬ 
tions asked by the witness, and preserved in the file; that 
following the taking of the history the patient is conducted 






116 SILVER, ET AL. VS. LANSBURGH & BRO., ET AL. 

to the examination room for examination bv the witness 
and his assistant, who is a registered nurse in the District 
of Columbia (R. P. 406); that he is a registered optometrist 
in the District of Columbia, the states of Virginia and 
North Carolina, and is registered in the District of Colum¬ 
bia under the medical healing arts. 

That in the examination room the first important thing 
is to make an external examination, w’hich takes in the re¬ 
flexes and everything else; then to test the visual 

152 acuity, that is, to see that the patient can see, by 
the transilluminator, followed bv a verv careful ob- 

jective examination by the use of the ophthalmoscope, and 
examination with the ophthalmometer, and three types of 
examination with the retinoscope. That completes the 
first part of the examination, (R. P. 407) and the patient is 
discharged and told to go heme a7id return on another day. 
On the second day is had what is termed the subjective ex¬ 
amination, consisting of taking the relationship between 
what is called the accommodation and convergence, that is, 
the turning of the eyes in association with the focusing part 
of the eye; then is made an examination of the patient’s 
distant vision, followed by another examination of the as¬ 
sociation of convergence and accommodation; then a test 
of the near vision and again a comparison of the relation¬ 
ship of the muscles in the near examination, which completes 
the examination. That the examination is divided into two 
parts because with the objective examination the patient is 
pretty well fatigued and the instruments used in making 
those examinations have placed him in such condition that 
it would not be a safe and thorough way to make a com¬ 
plete examination, but gives him an opportunity to rest his 
eyes and to quiet down (R. P. 408); that both quiet of the 
patient and quiet of the examination room are essential be¬ 
cause the patient usually is afraid and that affects his con¬ 
dition, and it is necessary that they be relaxed and com¬ 
fortable in order to get the proper findings. 

That if one needed glasses but did not use them, or con¬ 
tinued to use glasses which were not proper for the eyes, 
in a majority of cases it would have an effect upon 

153 the health and bodily functions because of the close 
relationship of the eyes to the general nervous 

system, part of which relationship is quite close (R. P. 
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409), an intimate part, the eye being considered an exten¬ 
sion of the brain to the outside of the cranium and a very 
delicate instrument. That among the results which could 
and do occur when a person has eyesight not properly cor¬ 
rected either by glasses or not at all are indigestion, head¬ 
aches, sleeplessness, dizziness, often diarrhoea, in fact the 
entire gastro-intestinal system; that that has been his ex¬ 
perience in his practice, and that he has seen them entirely 
eliminated by the use of proper glasses (R. P. 410); that it 
is part of the working of optometry to do just that thing. 

That it is his opinion that there is a very definite rela¬ 
tionship between the profession of optometry and the 
health of the patient or of the community because he has 
seen so many people who were quite disturbed made very 
happy and comfortable with the proper care of the eyes. 
That there are reflex nervous conditions present when 
glasses ought to be worn where they are not worn, or 
where ■wrong glasses are worn, which manifests itself 
through sleeplessness, headaches, or the neuro-digestive 
organization will be disturbed; that if that particular pair 
of eyes were fitted with proper glasses those symptoms dis¬ 
appear, that it affects the efficiency of the person to a con¬ 
siderable extent. That he has seen (R. P. 411) many cases 
of school children who have had a great deal of difficultv in 
school until their eyes are made comfortable, when quite a 
change takes place in the child; they become better students 
and they have better grades. 

154 (R. P. 412) That the board of boards is an asso¬ 

ciation of the board members of each state and the 
provinces of Canada, who examine candidates (R. P. 413) 
to practice optometry in their respective states, being ap¬ 
pointed by the governors of their states to administer the 
law passed by the states, being the official boards created 
by law; that he is chairman of the Educational Committee 
of the Board of Boards, known as the International Associ¬ 
ation of Boards of Examiners in Optometry, that he attends 
those meetings regularly, that the committee has charge of 
educational matters, shaping the educational policies, 
and also writing what is called a syllabus giving the mini¬ 
mum education (R. P. 414) that should be taught at the 
universities, colleges, and schools; that they inspect and 
rate the schools, and all colleges and universities when 
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they matriculate students send the names of those matricu¬ 
lants with the transcripts to his committee for examina¬ 
tion to see if they can be properly entered into the college, 
university, and so forth, a very careful file being kept of 
those students, and the colleges, universities, and schools 
reporting after each term as to the progress that the stu¬ 
dent makes, and reporting graduations. That the board 
grades given these schools are A, B, and C; that Grade A 
schools are required as applicants to take the examination 
in the District of Columbia; C is a rating that is recognized; 
if one completes a course in a Class B school he is not 
eligible to take an examination anywhere; that the B rat¬ 
ing is given if a new school be established; (R. P. 415) the 
school is then inspected and if it has the proper laboratories 
and proper equipment and proper teaching staff, 
155 and so forth, it is given a tentative B rating, which 
lets the school go on and grow, and when ready to 
graduate their first class is reinspected, and if the school 
has come up to all the requirements of the International 
Board of Boards, it is then given an A rating, and those 
students can take an examination in the different states. 

That before a school mav be rated as Grade A it must 
conform with the established educational standards in the 
Grade A professional schools according to the “Optometri- 
cal Syllabus and Standards,” published by the Interna¬ 
tional Board of Boards, having been revised in 1938 (R. P. 
416) in mimeographed form, the new syllabus having not 
yet been printed. That no student is eligible to take the 
examination for a license to practice unless he has gradu¬ 
ated from one of the Class A schools, that Class B schools 
have nothing to do with it; that after inspection if Grade C 
schools come up to the standards they are given an A 
standard; (R. P. 417) if not, a C, and that no state will ac¬ 
cept the students from that school; that after all is said 
and done students will seek out a Class A school. 

That no student will be able to pursue that course by 
correspondence in any school generally recognized; no cor¬ 
respondence schools are recognized, only day schools hav¬ 
ing real class rooms, laboratories, equipment, clinics, pro¬ 
fessors, and so forth. (R. P. 418) Then the school is also 
rated in that they may have the proper men to teach, and 
so forth, and may be teaching too many students, or the 
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class rooms may not be adequate, so, irrespective of what 
the standing of the school is, they will not get a 

156 proper rating unless they can properly and thor¬ 
oughly and adequately teach the students their work. 

That those requirements, in brief, are: (R. P. 424) “That 
optometrical courses in educational institutions be stand¬ 
ardized on a basis of a minimum four-year professional 
program to include adequate instruction, theoretical, lab¬ 
oratory, and clinical, in the fundamental, biological, phy¬ 
sical, and psychological sciences, and in the professional 
(R. P. 425) subjects of each of the following groups: (a) 
refractional, muscular and innovational anomalies and all 
subjects and practices germane thereto; (b) general and 
ocular pathology; (c) ophthalmic mechanics; (d) optomet- 
ric ethics, economics, and jurisprudence. And for the fu¬ 
ture development of optometry we recommend the estab¬ 
lishment of a pre-professional college program not to ex¬ 
ceed in length that of the allied professions, to be followed 
by a professional course of four years.” That those are 
the standards that have been adopted by the local board. 

That the Pennsylvania State College of Optometry of 
the Ohio State University, the Northern Illinois College of 
Optometry, the Columbia University of New York are 
Grade A schools. That among the Class B schools is the 
Kentucky College of Optometry which started two years 
ago, (R. P. 426) located in Sterling, Kentucky, not con¬ 
nected with the state university, but it is not a private en¬ 
terprise because it has been chartered by the state and be¬ 
cause the State Association of Optometry is interested in 
it but is not recognized, is a Grade B school requiring two 
more years of existence before graduating a class and be¬ 
fore it may get an A grade. That there were two schools 
last year given a C rating, one the North Pacific 

157 College of Optometry in the Pacific Northwest and 
a second school in Chicago (R. P. 427) called the 

Monroe College of Optometry, which were inspected and 
turned down, not coming up to the standards. That in ad¬ 
dition to the Grade A schools mentioned there are the Col¬ 
lege of Optometry of Canada, Columbia University, Uni¬ 
versity of Montreal, the Los Angeles College of Optom¬ 
etry, the Massachusetts College of Optometry, the Northern 
Illinois, Ohio State, Pennsylvania State College of Op- 
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tometry, the Southern College of Optometry, and the Uni¬ 
versity of California (R. P. 428). 

That by adapting glasses to the eye is meant a thorough 
examination of the eyes to find the correct prescription 
that would make a pair of eyes comfortable and efficient, 
and after the examination is over the proper fitting of 
glasses is an important part. 

That the Sheard school is a research foundation at the 
Ohio State University to encourage research in the pro¬ 
fession of optometry; that Doctor Sheard is at the Mayo 
Clinic (R. P. 429), and it is his opinion that there is some¬ 
one at the Mayo Clinic interested in it. He does not know 
who makes up the board, but it has been established at the 
Ohio State University. 

That there are five members on this committee of Board 
of Boards of which the witness is chairman, and Doctor 
Woll from the College of New York, Columbia University; 
he is connected with the university and the City College, 
too; Doctor Hazel, a physician in Baltimore, Maryland; 
Doctor Walter Brown, Doctor Parker; Doctor Miner is a 
member of the educational council of the Optometri- 
158 cal Association, and Doctor Tate also is a member of 
the educational council. Doctor Miner is an optome¬ 
trist and a physicist and dean of the optometry depart¬ 
ment of the University of California, Doctor Ralph Miner. 

(R. P. 430) That as to ■what effect optometry has upon 
the health of a patient, the witness testified that the con¬ 
dition of a pair of eyes can affect the general health consid¬ 
erably, give the patient headaches, dizziness, and interfere 
with his digestion and interfere with his rest, and certainly 
interfere with the efficiency of his work, and some patients 
may be made nervous. That quiet in the examination room 
is essential because many patients are quite nervous about 
what is going on, and unless you get them quiet and relaxed 
you are not going to get the correct findings; further that 
the relationship that exists between the optometrist and the 
patient is of a personal nature, and you must have their 
confidence and have them in a place where they feel they 
are quite at home and will tell you everything (R. P. 431). 
That his own examination room is very quiet and arranged 
in such fashion that the patient is made very quiet, with 
just himself, his nurse, and the patient being in the room, 
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and that no extraneous noises are allowed to enter the ex¬ 
amination room or the office. 

A photograph shown the witness (R. P. 432) was identi¬ 
fied by him as a photograph of the optometry department 
at Lansburgh’s department store. That in his capacity as 
a member of the board he is authorized to and required to 
visit and inspect different optometrical offices and estab¬ 
lishments in the District of Columbia, and has inspected 
Lansburgh’s place from time to time, that he recog- 

159 nizes the photograph as being a reproduction of 
Lansburgh’s (R. P. 433); that he usually stops by 

there on Monday and was there last just this Monday; 
that they usually inspect most of the establishments about 
twice a year; that the department was arranged about like 
that when he was there on Monday; that up above the 
examination room (R. P. 434) there is a sign “Optical De¬ 
partment” and another sign “Eyes examined and glasses 
fitted”; that the enclosure is provided with hanging cur¬ 
tains and a sliding door, half a door; that between that 
half door and the rest of the door jamb there was nothing; 
that sliding curtains were on the sides, as shown in the 
photograph; it is a half door swinging and these curtains 
on the side, glass; that when he "was there last (R. P. 435) 
the showcases were there with the silverware and so forth 
on, and the cash register approximately as shown; that the 
examination room is about ten feet by five feet and the 
stair is away from the wall about two feet, allowing only 
about eight feet to examine with; that the photograph was 
taken December 31, 1935, during the period that this suit 
was in existence; that as inspector on the board it was his 
duty to and he did inspect the place (R. P. 436) and spoke 
to one of the men working there as optometrist. That he 
does not instruct them in reference to the size of the ex¬ 
amination room (R. P. 437), or the arrangement of the 
examination room, but just talks to them and asks them 
what instruments they use, and so forth, keeping up a 
conversation and making a general inspection, and if they 
are not behaving in accordance with the law to make a 
report to the complete board; that in this particular report 
he hasn’t made it, having just inspected it last 

160 Monday; that he has been a member of this board 
for two years, and that he asked them (R. P. 438) 
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to make certain that they always used the ophthalmoscope, 
and to make certain examinations, and so forth, which in¬ 
structions were verbal, and that a result of his investiga¬ 
tion and inspection of this place he made a report to the 
board, and that these reports are usually verbal; that he 
found nothing to complain about except that they reported 
to the commissioners of the District of Columbia, making 
its recommendations (R. P. 439); that this board has no 
power to displace any optometrist; it must be done by the 
commissioners who have that power in accordance with 
the statute; that if there is a violation of the law a police 
officer is called to cooperate and make an arrest of the 
person involved; that Lansburgh’s or these optometrists 
in that place were never requested to desist practicing in 
the manner in which they practice, the board not having 
that authority. But as to the size of the examination 
rooms, which are about ten feet by five feet, it is his opin¬ 
ion that they are inadequate because not conducive to the 
proper atmosphere to make an examination, and does not 
give the operator (R. P. 440), the man doing the work, 
propei- freedom and opportunity to use his instruments 
properly; that while there is no regulation size of an ex¬ 
amination room, they generally expect it to be a room 20 
feet by 10, that the card you are supposed to look at is 
supposed to be 20 feet away. That there is a system (R. 
P. 441) where you have reference lines on this card that 
they have in back of the patient. They have a mirror in 
front of the patient and you can cut your space down 
161 to approximately ten feet from where the patient 
sits to the wall, about ten feet from where the patient 
is sitting, in order to get the proper twenty feet; that 
thev have that mirror there and that is the wav thev did 

* •> w 

it, but had (R. P. 442) approximately a fifteen-foot effect, 
and from his experience the mirror system is not as ef¬ 
ficient as the actual length of a twentv-foot room which he 
has in his own office; that he went into these examination 
rooms, which have no ceiling to them, are just open at the 
top, and from that location one could hear the general 
noises out in the store; that this space is located on the 
ground floor to the left as you enter (R. P. 443) from 
Seventh Street; that at the time he was there there was a 
great deal of noise, that there was some sort of sale going 
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on in this department, the silverware department, a lot of 
people milling around, and it was quite noisy, which was 
not conducive to a proper examination of the eyes from 
either the patient’s viewpoint or the optometrist’s; that 
he does not allow such things in his own examinations. 
That an optometrist in a booth like that with reflecting 
mirrors with about a 15-foot range to use, and with the 
noise described, in his personal opinion cannot properly 
examine a patient’s eyes because there is too much dis¬ 
turbance from this noise both to the patient and to the 
doctor, (R. P. 444) the booth itself being not enclosed in 
any way except a partition around it and the curtains. 

(R. P. 446) The three photographs referred to were 
received in evidence, one photograph being marked Plain¬ 
tiffs’ Exhibit 11 and the two others being marked “Defen¬ 
dants’ Exhibits A and B,” respectively. 

162 Defendants’ Exhibits A and B are photographs 
of the optical department of Lansburgh’s, that the 
examination room shown in Defendants’ Exhibit A was 
approximately (R. P. 447) the same size as that shown in 
Plaintiffs ’ Exhibit 11; that to his knowledge there is no 
ceiling to those rooms; that the signs shown in Plaintiffs’ 
Exhibit 8, “Eyes Examined” and “Glasses Fitted,” are 
not visible in Defendants’ Exhibit A; that those examina¬ 
tion rooms as he saw them and as shown by Defendants’ 
Exhibit A were not closed up but separated by part of the 
door, not a complete door, swinging door, both doors being 
open, that there were no patients there and he remembered 
walking in without having to open the door; that there (R. 
P. 448) was a space about a foot below and a foot above 
the door where noise and light can enter, the doors being 
approximately the regulation width, about three feet, and 
do not exclude light or noise from the examination room; 
(R. P. 449) that Defendants’ Exhibit B is another view of 
the same corner of the department store as Defendants’ 
Exhibit A. That in either of those examination rooms the 
examination being conducted could be heard by others on 
the outside; that on occasions when he has been there he 
has actually heard what was going on on the inside of the 
room, sitting in one of the rooms when a man was being 
examined in the other, hearing everything that was going 
on, having no difficulty in hearing what the patient or the 
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optometrist said (R. P. 450). That the appearance of these 
examination rooms as depicted in Defendants’ Exhibits A 
and B seemed much the same as when he was there last 
Monday, when he went into the examination rooms, at 
which time he could hear noises on the outside of 

163 people coming around, talking loudly to the sales 
girls; that he could not remember having been in 

those examination rooms when thev were shut and the 
curtains drawn; that it seemed the doors were always 
open; he had never seen them closed. That there were 
times when he has been there when examinations 'were 
being made of patients when the doors were open, but on 
Monday when he was there and found the doors open there 
were no patients there (R. P. 451). That on occasions he 
has seen the optometrist in charge of the department store 
department on the outside of these examination rooms, 
sitting in front of the tables fitting glasses and adjusting 
them. That one of the things he noticed most was that 
everything was so compact he couldn’t sec how the optom¬ 
etrist could get around the patient, and that in his opinion 
such crowded quarters would definitely interfere with 
properly examining the patient, and he would not attempt 
to make an examination in such crowded quarters as that 
because he did not think he could do it adequately. (R. P. 
452) That when he was there in 1935 there were then and 
still are two examination rooms in the same location in the 
store separated by about three feet from the very large 
counter shown in the middle of the picture, Defendants’ 
Exhibit A; that if a customer were at the end of this coun¬ 
ter and a sales person was back of the counter, that they 
could be heard in these booths, in his opinion, because he 
has stood there and heard what was going on; they were 
talking and he heard what was going on. That the jewelry 
counter shown in Plaintiffs’ Exhibit H near the right-hand 
booth is still there; (R. P. 453) that part of the counter 
shown in Defendants’ Exhibit B is touching the examina¬ 
tion room and is about two feet from where the 

164 patient sits; that in his opinion the changes shown 
by Defendants’ Exhibits A and B do not improve 

the situation as shown by Plaintiffs’ Exhibit PI, which 
changes were not made as the result of any suggestions 
along that line, because the board has no authority to do 
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that. (R. P. 454) That he suggested to the Commission¬ 
ers the change but did not make any specific complaint 
about Lansburgh’s but things in general in the city; that 
at the time the inspections were made to the Commissioners 
they were informed that the law does not give the right to 
do anything about it, and that thev would have to intro- 
duce a new law to get the right to do it; that under the law 
they are required in the case of a violation to and do take 
the advice of the Commissioners; that advice to the board 
with respect to this law has been given by the District of 
Columbia, and that (R. P. 455) they have been told that 
the rules and regulations can only be made to govern mem¬ 
bers whenever the law gives the right to do it; that the 
board has very definitely countenanced the bringing of this' 
suit, and that applies to the District Society also, of which 
he is a member (R. P. 456), as are all members of the board 
members of the Society. 

That with respect to the changes made in the examina¬ 
tion rooms referred, they appear to have been a sort of 
modernization of the furniture, and that there had been 
nothing done with respect to the size and shape of the 
rooms. 

(R. P. 457) That there is no real necessity or require¬ 
ment for secrecy when fitting glasses or having a prescrip¬ 
tion brought out to the grinder to fix the lenses, but in mak¬ 
ing an examination of the eyes if light comes into the 
165 room it interferes with the use of instruments that 
reflect the light. That above the examination room 
are the words “Optical Department,” and the words “Op¬ 
tical Examination” are illuminated by electric lights which 
were illuminated when he was there, but he cannot say if 
that illumination shines down into the examination rooms. 

(R. P. 459) That the purpose of the inspection is so a 
report can be given to the Commissioners asking them to 
recommend to Congress changes in the law if things come 
up, and then the law can be changed. (R. P. 460) That 
there is nothing in the rules giving the board the right to 
revoke the license for being guilty of what are called un¬ 
ethical practices unless one is convicted of some crime. 

That he is (R. P. 461) familiar with the codes of ethics 
of both the national and the local boards; that Plaintiffs’ 
Exhibit A is a code of ethics of the National Association 
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which says, “It shall be considered unethical for an optom¬ 
etrist to be employed excep' as an associate of a registered 
optometrist,” and that the same is included in Plaintiffs’ 
Exhibit B. (R. P. 462) That he does not advertise by 
Xeon sign or otherwise, the only sign used being just his 
name at his office door. 

That upon being asked to assume the following facts: 

that the defendant Lansburgh and Brother, a corporation, 

is incorporated to do a general mercantile business, and 

under that authority actually was at the time of and be- 

• • 

fore the time of the institution of this suit and since has 
been and is now conducting a department store, which is 
the same department store one corner of which appeared 
in plaintiffs’ photograph exhibit and defendants’ 
166 photograph exhibits: and that optometrists are em¬ 
ployed in the optical department in that corpora¬ 
tion's store, who are hired, employed, and paid by another 
corporation, called the Buhl Optical Company of the Dis¬ 
trict of Columbia; and that the Buhl Optical Company and 
its employees, including the optometrists which it employs, 
are required to abide by all the store rules, and that the 
Lansburgh corporation shall be the ultimate arbiter in all 
disputes and adjustments (R. P. 463) which may arise be¬ 
tween it or the optometrists and tin* patrons of the optom- 
etrieal department, or which may arise between its employ¬ 
ees and any of the employees of the store or the Buhl Op¬ 
tical Company; and assuming that advertising is allowed 
and agreed to be done and had by agreement between those 
two corporations, whereby the optical and optometrical 
department of that department store undertakes to and 
does advertise the fact that it has in its store an opto¬ 
metrical department, which ads are paid for by the Buhl 
Corporation of the District of Columbia ultimately or ac¬ 
counted for by it to Lansburgh's; and that all these ads are 
placed in the name of Lansburgh’s or Lansburgh and 
Brother; and that the optometrist himself is not running 
the business, but is running it as an employee of the Buhl 
Company under these circumstances, and that the Lans 
burgh Corporation has the right to require the Buhl Dis¬ 
trict corporation to discharge any of these optometrists of 
other employees in tin* optometrical department if the 
Lansburgh corporation desires to do so and if they feel 
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it to be for the welfare of the store in general; and assum¬ 
ing further that that optical department or optometrical 
department is run to all outward purposes as a part 
167 of the business of and under the name of the Lans- 
burgli corporation; and assuming that the Buhl Dis¬ 
trict corporation in the optometrical department about 
which you have testified pays for all the services rendered 
by the optometrists there; assuming further that when a 
patient or customer or whatever you call it of that depart¬ 
ment store comes into the optometrical department and he 
is examined by someone there, that whatever price the cus¬ 
tomer pays is rung up or put into the cash register or a 
cash register owned by the Lansburgh Company, or, if the 
customer happens to be fortunate enough to have a charge 
account, that the amount of that service and the cost of the 
glasses or the frame to put them in in that department is 
charged up to that account, and bills rendered to him 
monthly or otherwise in the name of the Lansburgh cor¬ 
poration and not in the name of the particular optometrist 
who examined him; and that those bills, when paid, are 
paid to the Lansburgh corporation and not to the optom¬ 
etrist; and assuming that out of all the moneys received 
from time to time the Lansburgh corporation retains 20 
per cent, and that each month the Lansburgh corporation 
does or is required to account to the District Buhl corpora¬ 
tion for all the remainder after the Lansburgh corporation, 
having paid the optometrist his wages, less the wages of 
any others who are employed in that department and all 
the expenses incident thereto, and if the witness had an 
opinion as to whether or not an optometrist operating un¬ 
der such circumstances in that particular corner of this 
particular store, which corner is on the ground floor of the 
department store, to the left as you enter the main Seventh 
Street entrance of the building, the witness testified 
1G8 it was his opinion that he could not (11. P. 465) be¬ 
cause the very nature of the relationship that must 
exist between the optometrist making the examination and 
the patient that he is examining, the consideration he must 
have for that patient, must not be influenced in any way Im¬ 
policies that arc created by the people that he is working 
for, who hire him and make a profit for him; the relation¬ 
ship must exist purely from his own attitude as a profes- 
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sional man. Ho should take tho patient’s welfare into en¬ 
tire consideration and should In* governed by that only, by 
his own conscience, his own feelings in tin* matter, and no 
one should direct him in any fashion whatsoever. That 
furthermore the relationship that can exist between tIn¬ 
patient and the doctor in such an environment in his opin¬ 
ion is not conducive to that patient getting the proper ser¬ 
vice. But that when, for example, some optometrist owning 
a business having a glasses department employs other 
optometrists to take care of the business on a salary, the 
difference under those circumstances (K. !\ 4(iG) is that 
the relationship or the services that lie gives will not be 
hindered by any orders other than come from bis own 
attitude to the patient. He will Iry t<> build a practice 
based upon service; and if one builds a practice based 
upon service, like all physicians and dentists and profes¬ 
sional men, the patient is tin* fore-most interest, and it is 
known that that patient will have to be satisfied, but tin- 
witness would not say that an optometrist on a salary is 
only interested in getting the money if he has all the ideals 
that optometry imputes. 

That as between the optometrist who accepts employment 
from some commercial house to take charge of the 
Kit) operating of tin* optical department where In* can see 
patients who come in and need glasses and makes 
them do everything that the optometrist would do; as be¬ 
tween Mr. X and Mr. Y, who has two or three optometrists 
in his employ, the dill’erence between an optometrist em¬ 
ployed by him on a salary and an optometrist employed by 
a commercial house <>n a salary fll. I\ 4(>7) is that X is an 
optometrist and knows the proper services that tlu- patient 
needs and requires under the circumstances and will be 
given, and would be a better boss because he i> not moti¬ 
vated or influenced by purely commercial concerns, because 
an optometrist in his opinion is not wholly commercial: 
that the motivating point of the employee working on a 
salary under X would not be the selling of glasses, it would 
be the kind of service that X would want to give his 
patients, a very fine service, and on cross-examination Doc¬ 
tor Kraskin testified 
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(Toss-Kxaminat ion 

that lie was employed as an optometrist by a corporation, 
(R. P. 4(58) Liclitenstein Brothers, in 1017. and in the same 
year for about six months was employed by Adolph Kalin: 
that Lichtensteins were in Goldberg's department store 
and Adolpli Kahn in his own jewelry store on F Street; 
that lie conducted that department in .Jacobsen's jewelry 
store (K. I\ 400) as his own department, at which time he 
was not a member of the national association and became 
a member of the local association when he opened up busi¬ 
ness for himself. That among the list of institutions at¬ 
tended where la* received his instruction and knowledge in 
optometry was the American Institute of Optometry, which 
he attended in 101.”> and 191(1 in New York Oily, where he 
went live or six days a week (R. P. 47<>); and the 
170 Needles School in Kansas City, Missouri, where he 
took a course of study in the subjects which he did 
not get at the American Institute of Optometry and which 
had come into optometry by that time, ten years later, 
102(i. which course was given by personal instruction 
where In* attended the classes for a period of a little over 
a month ( R. P. 471 ) for eight hours a day; that tin* Amer¬ 
ican Institute of Optometry did not msne a degree but he 
did receive the degree of doctor of optometry from the 
Needles School, which gave him credit for work he had 
done in other schools, and that he has a certificate indicat¬ 
ing t R. P. 472) that the degree was conferred upon him, 
by the Needles School. That he attended tin* Northern 
Illinois School of Optometry ( R. P. 47b), the date he did 
not exactly know, il was all post-graduate work during the 
summer when lie had his vacation, taking about two weeks 
at a time on three different occasions of eight hours a day, 
always on subjects that lie had some background in. just 
bringing his education up to date. The Northern Illinois 
gave him a doctor of optomeiry degree on that basis, al¬ 
lowing him bolh schools, the American School and the 
Needles School in one degree, substituting the degree he 
had received from the Needles School for their own degree. 
That in the past Needles School gave a course in optometry 
by correspondence but he never look il. That he is still 
a student (R. P. 47a) at the Pennsylvania State College of 
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the extra-mural course, taking studies consisting of house 
lectures given by a professor from the school, and doing 
laboratory work, having to make up laboratory grades be¬ 
fore being given credit for the work. That he is also reg¬ 
istered under the Medical Healing Act, one of the statutes 
in the District Code, under which Act he is entitled 

171 to be called doctor (R. P. 47b), and that when he 
examines a patient he does so as an optometrist, 

disassociating himself entirelv from the fact that he is a 
neuropathic physician, practicing as an optometrist and 
not as a neuropathic physician, that the title of doctor of 
optometry was received not by substitution of the certif¬ 
icate given him, that he got the first degree from the college 
when they were legally permitted to give it, the (R. P. 477) 
Needles College being absorbed by the Northern Illinois; 
that the original degree conferred by the Needles School 
was doctor of optometrieal science. 

That in the catalogue of the University of California 
School of Optometry for 1938 and 1939 (R. P. 478), page 
5, under the heading, “Scope of the Curriculum,” reads 
(R. P. 479) “The curriculum, which is under the direction 
of the Department of Physics, is designed to provide pro¬ 
fessional training for the practice of optometry, technical 
courses for workers in practical optics, and fundamental 
preparation for those who wish to do research in the fields 
of physiological and applied optics. The student who in¬ 
tends to enter some profession based on scientific training 
will do well to consider the field of optometry. It is open 
to both men and women, and requires only a brief prepara¬ 
tory period in comparison with other professions.” That 
that is a four-year course. That at his office he has the 
new catalogue of the Southern College of Optometry, but 
as to the one that was shown him he cannot identify when 
it was issued (R. P. 480), not being on the educational com¬ 
mittee when it was issued, there being no date on it. 

172 That as president of the board it is his duty to 
see that there are no violations of the provisions of 

the Optometry Act, and if in his opinion there are viola¬ 
tions he would make his report, either verbally or in writ¬ 
ing to the board, who in turn would submit that report, 
making note of the violations, to the Commissioners; that 
he has been a member of the board since 1926, the law being 
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passed in 1924; that he wouldn’t know offhand how many 
recommendations he had made with respect to violations 
of the law of optometry in the District of Columbia; that 
he never made any recommendations (R. P. 481) that the 
optometrists employed at Lansburgh’s were practicing in 
violation of the Optometry Act. That he didn’t know (R. 
P. 482) if he ever made any report to the board that any 
optometrist practicing in any other mercantile establish¬ 
ment or department store was practicing in violation of the 
Optometry Act, that they have so many meetings and 
there is so much discussed (R. P. 483) that he couldn’t re¬ 
member, but the minutes would indicate. That under the 
Act (R. P. 484) the board under Section 12 adopted a reso¬ 
lution in substance that it shall be adopted by the board 
that only Class A schools shall be recognized by the board 
of boards, and that they raised the standard of high school 
education, but he did not remember when they made the 
first change; that he didn’t know if those changes or that 
resolution had the sanction and approval of the Commis¬ 
sioners; (R. P. 485) that the raising of the high school 
standards was from two to four years, that he did not re¬ 
member when that change was made or definitely whether 
it had the approval of the Commissioners; that Doctor 
Dicus, the secretary, would know. 

173 (R. P. 486) That in the two examinations he 

makes of a patient the use of the ophthalmoscope is 
during the first visit, and if upon the use of the ophthalmo¬ 
scope there should be found a pathologic condition, he does 
not ask the patient to come back the second time, but in a 
great majority of cases they come back twice; that he docs 
not have many pathological cases, that the average of pa¬ 
tients needing other attention in his particular practice is 
about one in twenty; and that there is about the same av¬ 
erage maintained between the first and the second exami¬ 
nations in determining whether or not the patient needs 
glasses (R. P. 487). That where he finds a patient needs 
glasses to take care of his visual defect he writes a pre¬ 
scription; that in his practice he doesn’t make any glasses 
and the patient takes the prescription wherever he pleases 
and then brings the glasses back to him to see that they 
were made correctly and fit properly, he checking them up 
to see that the glasses conform to the prescription, making 
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a charge for the service (K. P. 488); that he discourages 
patients who still insist that he make the glasses himself 
and sends the prescriptions to a good dispensing house but 
does not know how many others who practice optometry in 
the District of Columbia do the same thing. 

(R. P. 489) That he has been practicing optometry 
since 1917, prior to the passage of the Optometry Act in 
1924: at the time he started to practice, it was practiced in 
jewelry stores, department stores, and ordinary stores with 
store fronts, but he didn't know if advertising was done: 
(R. P. 490) when he worked at Goldenberg’s advertising. 

for which he was very much ashamed, was done, and 
174 advertising was done at the Kahn Jewelry Company, 
but no price advertising, back in 1917 before the Act 
was passed, and that he got out of them just as fast as he 
could leave them: that when he owned this department, at 
Jacobson's Jewelry Company he didn't remember if ad¬ 
vertising was done (R. P. 491), that there were no neon 
or electric signs, just show card signs with a picture of the 
eye, and others who practiced in Washington at that time 
did the same thing. That he is fairly familiar with the 
situation in Washington with respect to the practice of 
optometry since the passage of the Act. and that there are 
quite a number of establishments, mercantile and jewelry 
stores where optometry is practiced and advertising is 
being done with electric and neon signs (R. P. 492). 

That the code of ethics adopted by tin* American Opto- 
metric Association (Plaintiffs' Kxhibit A) was adopted two 
or three years ago, maybe more, because a copy was sent 
to him and he was notified (R. P. 49.‘>), and that the local 
one has boon in force for many years. That he wouldn't 
know whether canon Xo. 4 and canon A'o. (i or any of the 
other canons were in the code of ethics prior to the adop¬ 
tion of this code: that he knows that that is the code of 
ethics of the American Optonietric Society because he has 
seen it before: he didn't memorize them but knows the 
substance of what they are. 

That he was president at one time of this society, is 
familiar with the code of ethics, but didn't memorize it, and 
that it is unethical under tin* District code (R. P. 49b) for 
an optometrist to bo employed by a corporation. (R. P. 
49f>) That he would say it was not unethical under the 
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District code for an optometrist to be employed by 
175 a corporation but was unethical for an optometrist 
to do price advertising whether the optometrist 
works for a corporation or not; that irrespective of where 
he works, whether for a corporation or for himself, to ad¬ 
vertise prices would he unethical (R. P. 497); but if that 
same optometrist not advertising prices works for a cor¬ 
poration, it is not unethical under the code, but he was 
under the impression that the association may have adopted 
something in the code of ethics to take care of that, but 
they have members in the association who do work for cor¬ 
porations and no question is raised when they are admitted. 

That as president of the board, he made his inspection 
of Lansburgh’s optical department primarily to see whether 
or not the optometrists who were practicing there were 
practicing in violation of the law; that he made several 
visits (R. P. 49S) and inspections and did not find any vio¬ 
lation on the part of the optometrists in the practice, that 
they had the proper instruments, and if he had found any 
infractions of the law he certainly would have called the 
attention of the different optometrists to them and would 
have made that report to the board, and on 

R edi rect Exam mat. ion 

the witness testified (R. P. 499) that any such violation 
would have been reported to the board, any violation which 
could be legally prosecuted, that the District Attorney 
could do something about. 

That by referring to the minutes of the District of Co¬ 
lumbia Board of Optometry of the eighty-sixth meeting 
held August *20, 1930. he finds he did make a report of vio¬ 
lations as follows: (R. P. 500) “The attention of 
17fi the board was called to the conditions existing in the 
District of Columbia whereby registered optome¬ 
trists had in their employ persons who were not registered 
but who were allowed to examine eyes. This practice being 
clearly a violation of the law, a motion of Doctor Kraskin, 
seconded by Doctor Benson, that the secretary (R. P. 501) 
be instructed to prepare a letter with a quotation of the 
law. Section 2. warning all registered optometrists that 
such practice would not be tolerated further, was unani 
mously adopted." That the resolution was carried out and 
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the man arrested; and that further with respect to Sections 
11 and 12 of the Act, the same minutes contain the follow¬ 
ing: “A committee composed of Doctors Silver, Kraskin, 
and Dicus, appointed to recommend a change in Section 11 
of the law governing the practice of optometry in the Dis¬ 
trict of Columbia, announced that they were ready to re- 
port. The (R. P. 502) president called for the report, and 
the committee recommended increasing the preliminary 
educational requirements from two years of high school to 
four years, and a slight change in the college requirements 
be made to Section 11, as follows: 

“In the third line of the original bill, Section 11, strike 
out “2* and replace it by ‘4.’ On the sixth and seventh lines 
of the original bill or law, Section 11, strike out ‘is a grad¬ 
uate of a school’ and replace it with ‘has attended and 
graduated from a school or college after.’ 

“After much discussion with all members participating, 
a motion by Doctor Kraskin, seconded by Doctor Benson, 
was unanimously adopted that Section 11 of the law regu¬ 
lating the practice of optometry be amended to read as fol¬ 
lows: 

“ ‘that any person over the age of 21 of good 
177 moral character who has had a preliminary educa¬ 
tion equivalent to a four-year course in a first grade 
high school which shall be determined either bv examina- 
tion or by certificate acceptable to the board as to work 
done in such approved institution, and who has attended 
and graduated from a school or college of optometry in 
good standing, as determined by the board and which main¬ 
tains a course in optometry of not less than one thousand 
hours, shall be entitled to take the standard examination.” 
And that pursuant to such resolution of the board consent 
of the Commissioners (R. P. 503) was obtained on August 
22,1930, to make the change. 

(R. P. 504) The letter dated August 22, 1930, from the 
Optometry Board to the Commissioners, was received in 
evidence and marked “Plaintiffs’ Exhibit I.” 

The letter dated September 26, 1930, from the Commis¬ 
sioners to the Optometry Board, was received in evidence 
and marked “Plaintiffs’ Exhibit J.” 

That pursuant to Plaintiffs’ Exhibit J the board acted 
(R. P. 507) by raising the standards of requirements, and 
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since that time has required this higher standard (R. P. 
508), defining what those schools should teach, and that the 
minutes of the 175th meeting of the District Board of Op¬ 
tometry of June 17, 1938, contain resolutions approving 
the action of the Chicago joint meeting of the American 
Optometric Association (R. P. 509), International Asso¬ 
ciation of State Boards of Examiners in Optometry, schools 
and colleges of optometry, and the American Academy of 
Optometry; that after the letter of September 26, 1930, the 
requirements of the Board as to the type of schools 
178 (R. P. 510) applicants should attend and be gradu¬ 

ated from were Grade A schools, and while the reso¬ 
lution did not say anything about Class A, it means schools 
approved by the International Board, which approves only 
Class A schools. 

(R. P. 511) That he identified the curriculum in optom¬ 
etry in the College of Letters and Science in the University 
of California, 1938-1939 edition (the same being marked 
Plaintiffs’ Exhibit K and received in evidence); that he 
knows the University of California considers the practice 
of optometry a profession because (R. P. 512) he had con¬ 
tact with the men at the university, the heads of the de¬ 
partments and so forth, and they recognize it as a profes¬ 
sion, and he thinks in the State law of California it is rec¬ 
ognized as a profession; that the preliminary preparation 
required in order to complete the curriculum in the mini¬ 
mum time for the student who intends to study optometry 
includes algebra, plane geometry, trigonometry, chemistry, 
physics, and three years of a foreign language; and that 
the university requirements for formal admission to the 
professional courses in the curriculum in optometry re¬ 
quires full junior standing in the College of Letters and 
Science, together with the completion of all the courses pre¬ 
requisite for the major in physics-optometry, and that the 
professional courses in optometry and practical optics are 
offered in the junior and senior years; and that (R. P. 513) 
“The application for admission must be accompanied by a 
certificate from a physician which states in detail the physi¬ 
cal condition of the applicant based on a thorough medical 
and physical examination, and any physical handicaps of 
the applicant should be stated.” And on 
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179 Re-cross-examination 

the witness testified that (R. P. 514) the course at the Uni¬ 
versity of California is four years; that the first two years 
(R. P. 515) are devoted to the basic subjects, physics, 
chemistry, and so forth, and the degree given is bachelor 
of science in optometry. 

That with the degree of B. S. in optometry they do not 
call themselves doctor but optometrists; the public, as a 
rule, calls them doctor; but that some schools (R. P. 516) 
like the Pennsylvania State College confer doctor of optom¬ 
etry and authorize the use of the word doctor. 

That the board (R. P. 517) changed the minimum num¬ 
ber of hours required of an applicant to take the District 
Board examination by the resolution as to the minimum 
number of hours required; that there is not any change 
(R. P. 520) so far as the minimum number of hours is con¬ 
cerned of not less than 1,000 hours, and must graduate from 
a school requiring four years where before it was two years 
(R. P. 521); that the only change has been in the four years’ 
school (R. P. 522) in that when you did not have the w’ords 
“by graduation” in the original law a man could go to 
school 1,000 hours and take the examination, but now you 
do not have to give him the examination unless he is a 
graduate of that school, and there are no schools that grad¬ 
uate them under four years; that the 1930 resolution does 
not refer to any school but reads “In good standing as de¬ 
termined by the Board.” (R. P. 523) and that rule is the 
rule in effect at the present time, although there was 
another resolution adopted by the Board in June of 1938, 
effective July, 1939. 

180 That referring to Doctor Etz he did not testify he 
was conducting his profession properly but that he 

did a good job at it, meaning in his background (R. P. 524), 
in his store, and so forth, that he tried to practice his pro¬ 
fession as best he could in such environment; that he would 
consider him as having practiced under the code, but not 
his code, that under the local code and national code of 
ethics he could practice (R. P. 525); that he did not know 
how Doctor Etz conducted his business except by going 
into his place of business and knowing the man personally, 
knowing nothing about his business, and did not know that 
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the business was conducted under the name of and that 
Doctor Etz was employed by Edwin H. Etz, Inc. 

That in the 1938 Blue Book, on page 77, appears the name 
of L. H. Kraskin, Washington Loan and Trust Building, 
followed by the letters “0. E. P.,” which means course of 
study he is taking, Optometric Extension Program, more 
education (R. P. 529); that it is a new philosophy that has 
come about, and improves a man’s ability to do his work; 
that Doctor Skeffington is one of their lecturers; that he 
would not call him an authority (R. P. 530), that he just 
gets information from the men who do the research and is 
able to give instruction; that it does not mean that he has 
any degree, that he did not put them on there but they 
were published, but that he does not use those initials; that 
he is a member of it and interested in anything he can learn 
that will help him do a better job; that he receives pamph¬ 
lets in the course of this study (R. P. 531) at the rate of one 
per month at a cost of $34 per year, that the publishers of 
the Blue Book in putting the initials 0. E. P. after 

181 his name never asked him for any information on 
that, and on 

Re-direct Examination 

the witness testified (R. P. 532) that when the change was 
made in 1930 in the law from two years to four years and 
the minimum was still left at 1,000 hours, the law was 
changed to extend to “who has attended and graduated from 
a school or college of optometry which is in good standing 
as determined by the board, ’ ’ which school must have a rat¬ 
ing by the International Association, and that the college 
requirement has been an A grade college ever since he has 
been on the board, and on 

Re-cross-examination 

the witness testified that the certificates produced were re¬ 
ceived by him from the Needles School and the Northern 
Illinois College of Optometry (R. P. 553). 

(Thereupon the witness was excused.) 

182 (R. P. 535) Ralph L. Goldsmith, called as a wit¬ 
ness in behalf of the plaintiffs, testified in substance 

as follows: 






138 


SILVER, ET AL. VS. LANSBURGH & BRO., ET AL. 


Direct Examination 

That he is connected with Lansburgh and Brother, a cor¬ 
poration, one of the defendants in this case, as general 
manager, having been with the corporation since 1920 and 
in the capacity of general manager since 1931; that in re¬ 
sponse to a subpoena he had brought with him certain 
papers which he produced, one of which (R. P. 536) was 
called an agreement dated September 19, 1932, between 
Lansburgh and Brother, owner, and Buhl Optical Com¬ 
pany, a corporation, of Pittsburgh, Pennsylvania, licensee, 
which agreement was in full force and effect on May 24, 
1935; that attached to that particular agreement were two 
letters which refer to the agreement (R. P. 537) (which 
papers were identified as Plaintiffs’ Exhibit L); that “ad¬ 
vances on vouchers” (R. P. 541) would represent advance 
of cash to an employee on salary to be taken out of moneys 
coming due on the next pay day. 

(In connection with the testimony of the witness there 
w r as marked as Plaintiffs’ Exhibit L an agreement dated 
September 19, 1932, between Lansburgh and Brother and 
the Buhl Optical Company, a corporation of Pittsburgh (R. 
P. 545) and as Plaintiff’s Exhibit L-b an agreement dated 
September 19, 1932, between Lansburgh and Brother and 
the Buhl Optical Company, and a document dated July 24, 
1935, from the Buhl Optical Company to Lansburgh and 
Brother marked Plaintiffs’ Exhibit L-c (R. P. 545).) 

That with the termination of the agreement as of August 
31, 1935, which was between Lansburgh and Brother 
183 and the Buhl Optical Company of Delaware a lease 
was executed dated July 24, 1935, between Lans¬ 
burgh and Brother and the Buhl Optical Company under 
the laws of the District of Columbia; that the Delaware cor¬ 
poration with offices in Pittsburgh is still in existence (R. 
P. 547); that he did not know why nor when the new cor¬ 
poration, the District corporation, was formed, but it was 
not in existence at the time of the first lease. 

(The second lease was marked “Plaintiffs’ Exhibit M.) 

That the agreement of July 24, 1935, Plaintiffs’ Exhibit 
M, (R. P. 555) is still in full effect and has never been 
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cancelled, by virtue of the automatic renewal clause, sub¬ 
ject to sixty days’ notice; that he recognizes his signature 
to that. 

i 

(A letter dated July 24, 1935, addressed to Lansburgh 
and Brother, signed Buhl Optical Company, Inc., a Dela¬ 
ware corporation, by J. S. Stapsy, President, was marked 
“Plaintiff’s Exhibit N,” and another dated July 24, 1935, 
addressed to Lansburgh and Brother, signed Buhl Optical 
Company, Inc., J. S. Stapsv, President, was marked 
“Plaintiffs’ Exhibit 0” (R. P. 557).) 

That under the first lease (R. P. 559) of September, 
1932, the department was operated as contemplated under 
the lease (R. P. 560), and before that time there had never 
been an optometrical department in the store. 

That as far as the actual operation of the department was 
concerned (R. P. 561) he could not tell beyond the fact that 
customers came in and bought glasses and either paid for 
them in cash or charged them in the customary 
184 course of doing business, and either the cash or the 
charge accounts -were paid directly to Lansburgh and 
Brother, who accounted to Mr. Stapsy of the Buhl Optical 
Company for it; that there was then carried on and is still 
being carried on in that department under the first lease 
the examination of the eyes; that the Buhl Optical Com¬ 
pany seemed to have the full equipment of instruments 
necessary, that he has seen it but would not know whether 
it was full or not; that the three photographs (R. P. 562) 
marked Plaintiffs’ Exhibit H and Defendants’ Exhibits A 
and B represent the department as it is today and as it was 
on December 31, 1935; that this department is actually lo¬ 
cated on the first floor of the store on the Seventh Street 
side, and is on the left of the main entrance on Seventh 
Street about 25 or 30 feet from the entrance. That refer¬ 
ring to the examination rooms shown in Plaintiffs’ Exhibit 
H in 1935 there was a part ceiling at that time (R. P. 563) 
where the chairs were; that they were fixed the way they 
wanted it, that the optical department itself was not com¬ 
pletely covered; (R. P. 564) that whether these are com¬ 
pletely covered today he could not say, although the photo¬ 
graph Defendants’ Exhibit B does not show it; that he does 
not know how many customers per day are had for the op- 


! 
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tometrical department, and has no way of ascertaining ex¬ 
cept by reference to their records; that they have a rec¬ 
ord (R. P. 565) of the total transactions for the year and 
by the month and know what the sales amount to; that he 
presumes the department has a record that would show the 
number of sales; that he has no record (R. P. 567) of the 
number of people examined and no way of producing that, 
that such records as he would have (R. P. 568) 

185 would show the number of transactions for the month 
and the amount, but being a business record there is 

no record of the number of people who came there; he 
would not know how many of them had had their eyes ex¬ 
amined among them; that they do not keep a record of the 
prescriptions, that that is the business of the department, 
and does not have access to their records; that their daily 
reports show the volume of business in the department and 
the number of transactions handled; that the average is ar¬ 
rived at by showing the amount, and that the sales check 
comes to the office, which shows what is sold (R. P. 569), 
whether a prescription or eye glasses; that he has paid no 
attention to the optometrical department except from the 
management standpoint and knows nothing about it ex¬ 
cept the sales information. 

(R. P. 571) That if eyes are examined in the opto- 
metrical department in the store and a prescription is made, 
he does not think the lenses are ground in the store and 
does not know where thev are sent, and that nobodv in the 
Lansburgh organization would know (R. P. 572); that they 
know the general plan and that people come in there and 
have their eyes examined; if they do not bring a prescrip¬ 
tion from an oculist thev examine their eves and turn out 
the glasses: if they do bring a prescription it is filled by the 
optical department; that there is no grinding department 
connected with the optical department in the store, and he 
does not know where it is. That Lansburgh and Brother 
do not own any of the eye glasses or other optical mer¬ 
chandise displayed in that department for sale (R. P. 573). 

That both of these agreements have provisions in 

186 them about advertising, that it should be done under 
the name of Lansburgh and the public not to know 

who really was running the business or who owned it; that 
it operates the same as other leased departments, such as 
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the beauty shop and so forth; that they have an advertising 
manager who has charge of that and knows it must be 
truthful before it goes to the newspaper; that the adveris- 
ing manager is an employee of Lansburgh and Brother, and 
what he does for Lansburgh along that line is approved by 
the witness; that that advertising must reflect the general 
character and type of the rest of their advertising; that 
the advertising of the optical department is prepared by 
the lessee, the Buhl Optical Company, and submitted to 
Lansburgh’s advertising man, who passes on the general 
character of their advertising (R. P. 574). That he recog¬ 
nized an advertisement which appeared in the Washington 
Daily News on Thursday, March 28, 1935; that in the nat¬ 
ural course of the duties of the advertising manager he 
would approve it, but that the witness would not personally 
approve it, but that it is a Lansburgh and Brother ad, and 
that there is nothing in it that would indicate that this de¬ 
partment is run by or owned by anybody but Lansburgh; 
that they would not have made such an agreement with 
anybody; that it is the same as in the beauty shop or any 
other department which is leased and conducted under their 
name (R. P. 575); that the public was not to know who ran 
this, no matter what the other departments did. 

That he recognized an ad from the Washington Daily 
News of Tuesday, March 12,1935, which bears the name of 
Lansburgh’s, part of which has to do with the op- 
187 tometrical department of their store, that that ad 
must have been approved by their advertising man¬ 
ager ; that that does not say anything about the department 
being owned or run by anybody but Lansburgh. 

(The advertisements were marked “Plaintiffs’ Exhibit 
P” and “Plaintiffs’ Exhibit Q.”) 

(R. P. 577) That the words “Eye examination included. 
Staff of Licensed Optometrists. Use Your Charge Ac¬ 
count,” as used in that ad by the firm are self-explanatory, 
that there is no charge for examination when glasses are 
bought, that there is a staff of licensed optometrists, and 
that the "words “use your charge account” is a suggestion 
to charge the purchase. 

That Lansburgh’s have had optometrists in charge ever 
since they have had a department. 
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That as to the supervisory authority over that depart¬ 
ment exercised by Lansbnrgh’s, they insist (R. P. 578) 
that there be no dissatisfied customers; that the only way 
they can tell when the customer is dissatisfied is when he 
so expresses himself to them; that if they came to them 
instead of to the optometrist they reserve the privilege of 
seeing that they are satisfied; that only one customer ever 
came to him dissatisfied, and that was the case of a man 
about twelve or sixteen months ago who thought he was un¬ 
comfortable in his glasses, having talked to someone else 
and having become dissatisfied, and was told he could, and 
did, get his money back; that he did not know (R. P. 579) 
whether the customer kept the glasses, that he simply in¬ 
sisted that he get his money back. That while that 
188 is the only case he could recall it would be con¬ 
ceivable that there might have been other cases which 
had occurred and he not know it, that they went to the op¬ 
tometrist and never bothered to come to him. 

That in addition to these two particular advertisements 
the department had been consistently advertised in dif¬ 
ferent newspapers in the city of ’Washington ever since 
they started up to, and he thought in excess of 5 per cent 
of the gross receipts (R. P. 580), but how much in excess he 
did not know, but that such a record could be obtained from 
the store; that he did not think it would be as much as 20 
per cent but could not give any very accurate figure but 
could produce the record. 

That the existing lease, Exhibit M, is complicated (R. P. 
581), and at the time he had their attorney write and ap¬ 
prove it, his understanding being that Doctor Stapsy did 
not want to be in a position that Lansburgh’s should sub¬ 
lease the department to men now identified with it, which 
would thereby take over the business that had been built up 
over a period; so if they discontinued with the Buhl Optical 
Company for any reason they could not then make an ar¬ 
rangement with Doctor Mercury or Doctor Feldstein, who 
were in that department, to run the optical business for them 
directly and thereby take over the business which had been 
built up at their expense under the lease; that the period 
of three years is to protect them against such eventuality; 
that to sublease it would have to be a lease under this par- 
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ticular lease, subject to the provisions which limit that sub¬ 
leasing ; that they could not sublease any part of this optical 
department and set up either the examination or the sale 
of glasses or anything they do (R. P. 582) and 

189 operate with their present employees, Doctor Mer¬ 
cury and Doctor Feldstein. 

With respect to the 20 per cent (R. P. 583) that they are 
still operating under that, collecting all the money, paying 
it out, paying the two optometrists and the other help and 
taking out their part for the rental plus the advertise¬ 
ments and the other expenses; that he thinks these optom¬ 
etrists are paid a salary but he does not know what they are 
getting; that (R. P. 584) any moneys advanced would show 
on their records; that he did not think they were on a com¬ 
mission basis in addition to salarv. 

w 

That (R. P. 585) the Lansburgh corporation actually 
pays over all the remainder of the receipts from the busi¬ 
ness of the optometrical department to Doctor Stapsy or to 
the Buhl Optical Company if it is due them; the detail of 
the settlements he did not know. 

(R. P. 586) That he is general manager but not the book¬ 
keeper ; that Lansburgh and Brother are not operating the 
department; the record of what goes on is handled by their 
bookkeeping department, but he is not the bookkeeper nor 
the auditor; he passes on policies and makes decisions of 
the store but has not intimate knowledge of the details of 
all the departments; that intimate knowledge of all the 
departments vrould be with the treasurer’s office or ac¬ 
countant’s office; that he knows they respect the terms of 
the lease and if at the end of the month there are any 
moneys due the Buhl Optical Company the natural course 
would be to pay it to them. That the Buhl Optical Com¬ 
pany is not just a straw man, and as a matter of fact they 
actually pay and have done so to make up the minimum 
which they have guaranteed and which they not 

190 been able to justify (R. P. 587); that the lease re¬ 
quires the lessee to make good the minimum, and the 

Buhl Optical Company in Delaware guarantees the lease. 
That to the best (R. P. 588) of his knowledge the terms of 
the lease are carried out but he does not see it done and 
does not check it at all, that there is a department that 
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does that; that these facts would be within the knowledge of 
the treasurer and the statistical department. 

That among the records produced by the witness was a 
letter (R. P. 594) dated October 17, 1938, from the Buhl 
Optical Company to Lansburgh’s, referred to as an author¬ 
ization, which was received in evidenced and marked 
“Plaintiffs’ Exhibit R,” and (R. P. 595) two lots of pay 
roll records were received in evidence and marked respec¬ 
tively, “Plaintiffs’ Exhibit S” and “Plaintiffs’ Exhibit T.” 

The witness produced copies of records for six months 
showing daily sales, number of transactions, amounts of 
sales by days, less returns, and the net amount of sales, 
being a copy of the original which is in a permanent binder, 
three days picked at random to show how the sales were re¬ 
corded as to charge sales, cash sales, register tape, the 
report from the department as a check-up on it, from which 
these daily sales are recorded; that he knows it to be a 
true copy of the original because he saw the original, which 
is in a permanent record, and that he can furnish photo¬ 
static copies if necessary (R. P. 596). 

Further papers were identified as the record of the sales. 
of the optical department for a period of six months, Au¬ 
gust through December, 1933 (R. P. 597), but which 
191 does show which sales are charge and which are 
cash, being the total record of sales, and is an iden¬ 
tical copy of the original record shown in this way, which 
is the basis of their income from the three years; that there 
is a daily computation of these net figures which shows the 
charge sales and cash, and a sample of the register tape and 
the individual record of Doctor Mercury and Doctor Feld- 
stein. 

The witness identified five sheets as the record of sales 
for six months August 1 to December 31, 1938 (R. P. 598). 

(The papers referred to, being five sheets of original 
sales records covering August 1 to December 31,1938, were 
received in evidence and collectively marked, “Plaintiffs’ 
Exhibit U.”) 

The witness produced originals of the charge check re¬ 
cording the transaction made out by the clerk at the time 
of the transaction, an individual report statement showing 
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the sales, which are checked against his records; the regis¬ 
ter tape of the same day taken from the register and then 
a cash register report made by another part as a double 
check against their report, so that it is known exactly each 
day; that this daily report is for January 7, 1939 (R. P. 
599); that the report, Plaintiffs’ Exhibit U, does not go fur¬ 
ther than December, 1938, being just picked at random as 
a method of obtaining the result, and others of December 22 
and December 3. 

(R. P. 600) (Three lots of papers, each lot consisting 
of tally envelopes, cash register readings, and cash regis¬ 
ter tapes, were received in evidence and marked respec¬ 
tively, “Plaintiffs’ Exhibits V, W. X.”) 

192 That he thinks this department is called “Opti¬ 
cal” (R. P. 601); that the original records will show 
it; that that is the way the daily sales are handled; there 
is a tally envelope in which the men in the department turn 
in the sales slips covering the charge transactions to the 
statistical office of Lansburgh’s, not to the Buhl Optical 
Company’s office; that there is also taken from the cash 
register of the department, the same as in all departments, 
a tape, of which he produced a sample, which has the re¬ 
cording of each transaction that is made in cash; at the 
end of each day a man assigned to the duty of reading 
cash registers takes off his reading of the cash register, 
which is reported on a separate slip (R. P. 602), that man 
being employed by Lansburgh’s, that being a part of the 
regular system of taking cash register readings, so that his 
report, not knowing what is on the tape, is checked against 
the tape that is turned in, which is their check to know that 
the cash is correct; he just takes the reading, and Doctor 
Feldstein and Doctor Mercury turn in their reports of 
their daily transactions, which is a check for their office 
against these other totals, so that they have a complete 
record, which is then recorded in this form every day, which 
is exhibit U. 

That by the net (R. P. 603), referring to the item of De¬ 
cember 22 on Exhibit U of $13.20 is meant the gross sales 
minus one return, which was $5, which shows up on this 
daily tally envelope but does not go through this person in 
the department; that it records all sales. That this par- 
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ticular date, December 22, the total gross sales shown that 
day were $1S.20 minus $5, $13.20 net, but that he has no 
idea what the $5 was for. That on Exhibit X a 

193 paper called “Cash Register Reading for the day of 
December 22, 1938,’’ which says “Sales person’s 

register reading $S.70,” that the actual cash register ticker 
tape is $18.74, more than $10 more than in that reading, 
but he could not explain it; that the $S.70 is the total of 
those that are listed (R. P. 605), but that the $18.20 is the 
total sales of the day, including charges, one is a cash re¬ 
port and the other is a charge report, and the two together 
total those figures (R. P. 606); that the $18.70 less bank 
$10—$8.70—would represent $8.70 cash taken in from cus¬ 
tomers and $10 which they started off with for the day; 
that so far as he knows the ticker is right and he doesn’t 
go beyond that; that the third column is probably the 
drawer number on the register (R. P. 607); and that where 
there are three of the same number it probably means they 
rang it up and rc-rang up the same, it being a mechanical 
operation he is not familiar with. That one of the papers 
taken from Exhibit X, daily tally envelope for the same 
day, December 22, 1938, a customer’s voucher in the name 
of Lansburgh and Brother, Washington, D. C., represents 
a charge of $6.50, pair of glasses, name Henry Kraus, 
Soldiers Home, Washington, D. C., a charge that was made 
at the time the transaction was made (R. P. 608). 

The witness testified he had further figures with respect 
to that department, the advertising and percentage to sales, 
which was offered in evidence as Exhibit Y (R. P. 609). 

(The paper referred to, being a statement of advertising 
from September, 1937, to August, 1938, for the optical de¬ 
partment, was received in evidence and marked “Plain¬ 
tiffs’ Exhibit Y.”) 

194 The witness produced carbon copies of vouchers 
showing payments to the Buhl Optical Company 

monthly (R. P. 610) of the amounts due them in excess of 
their authorized deductions. 

(R. P. 611) (A manila envelope containing a number of 
papers designated by the witness as copies of vouchers was 
received in evidence and marked “Plaintiffs’ Exhibit Z.”) 

The witness testified that these were the vouchers monthly 
covering the amounts paid to the Buhl Company, and a 
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record of the deposits as of the end of their fiscal period, 
which shows the amount due Lansburgh, which showed a 
credit of $396 (R. P. 612); therefore there was no payment 
made to them on that month, and the following month, when j 
payment was made for November, that $396 credit was 
taken in arriving at the net amount due them, the end of 
the fiscal period, the year covered by this compilation, 
which checks with the letter of the treasurer to the Buhl 
Company notifying them that they owed Lansburgh a cer¬ 
tain amount of guarantee. 

(R. P. 613) That there are two optometrists in the op- 
tometrical department who work together at the same time j 
during business hours. That on occasions when special j 
sales of these different glasses are advertised Lansburgh 
does not put on additional optometrists to take care of 
that, but as far as he knows the two men handle the busi¬ 
ness together; that they have never paid to his knowledge 
for more than two men per day as optometrists (R. P. 614); 
that as general manager he would not necessarily know 
that, but if no others are shown on the accounts then no 
others were employed; that at the present time they do j 
not have a nurse or a receptionist (R. P. 615), but 
195 if there were it would all be under the Buhl direc¬ 
tion and operation. That during all this period of 
both these leases Lansburgh’s have taken the 20 per cent 
allowed for the use of that particular space according to 
the lease (R. P. 616); that Lansburgh’s has done so far j 
on its part all the things it was supposed to have done 
under each of these leases, and that the Buhl Optical Com- j 
pany of Delaware during the term of its lease, and the 
Buhl Optical Company of the District of Columbia during 
the term of its lease, has done all the things it was sup¬ 
posed to have done under each of those leases. 

(R. P. 618) That Lansburgh is dealing with one corpo¬ 
ration in the lease, and the lease is guaranteed by the Dela- j 
ware corporation, and the arrangement was made for the 
sending of this money to Pittsburgh, they having guaran¬ 
teed the lease; that while he did not handle the actual pass¬ 
ing of checks, or signing or mailing of them, their dealings 
have been with Mr. Stapsy, president of the District cor- \ 
poration and it was sent to him because that is his head¬ 
quarters ; that he does not know of any District of Columbia I 
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address for the District of Columbia Buhl corporation 
other than Lansburgh, being at the Lansburgh store; that 
he wouldn’t know (R. P. 619) and had never heard of any 
corporate meetings of the District of Columbia corpora¬ 
tion being held in Lansburgh’s store. 

That under the lease of July 24, 1935, the one now in 
existence, Lansburgh has never subleased that space under 
the terms of this agreement; that the lease was developed 
between Mr. Stapsy and Mr. Adolph Wehl (R. P. 620), who 

was alive at that time, and reviewed bv their attor- 
196 ney, and on 

Cross-examination 

the witness testified that on Plaintiffs’ Exhibit S, referring 
to the tape which is the reading of the cash register, there 
is nothing on there to indicate the nature of these transac¬ 
tions, and all that Lansburgh and Company know is that 
there has been a deposit for the sale of something of the 
amount of money as designated on the tape. That when 
they open up the day’s business a certain amount of change 
is put (R. P. 621) in every cash register, nominally ten 
dollars, which would be recorded as in the register, which 
is a fixed procedure, that they have no right to open the 
drawer except when they push the keys, and they must 
tally at the end of the day; that a yellow slip in Exhibit X 
was for a charge and not a cash transaction, and that the 
amount (R. P. 622) and the name and address of the pur¬ 
chaser appears on the slip; that another sales slip from 
the same exhibit indicated a charge account for one lens 
for glasses, $3, name of customer and address, which was 
entered in the books as one lens for $3 (R. P. 623) and 
billed to the particular person at the first of the month, 
and so far as Lansburgh and Brother is concerned, that 
is all they know with respect to the nature of the transac¬ 
tion that took place at the optical department leased to the 
Buhl Optical Company. 

That the headquarters of the Buhl Optical Company in 
Delaware are in the Buhl Building in Pittsburgh, and so 
far as the District is concerned he doesn’t know of any 
address other than Lansburgh’s store (R. P. 624), and 
their correspondence and business is transacted with Pitts¬ 
burgh, where they send all mail with respect to the 
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197 Buhl Optical Company of the District of Columbia. 

That Lansburgh and Brother have no control over 
the optometrists employed by the Buhl Optical Company 
except (R. P. 625) they must be a type of person that is 
acceptable to them, but they do not in any way dictate the 
policy as to how these optometrists shall examine eyes, 
nor do they give any instructions as to whether they shall 
take up a certain length of time in the examination of eyes, 
nor do they instruct them what they shall charge for the 
examination of eyes, for glasses, or for the repair of 
glasses, nor with respect to the price of frames; (R. P. 
626) that they do not order any merchandise or pay for 
any merchandise for that department or furnish that de¬ 
partment with any merchandise. 

That a certain mimeographed pamphlet entitled “Infor¬ 
mation for New Employees’’ marked for identification - 
“Defendants’ Exhibit C” was identified by the witness as 
instructions to employees and information for the general 
guidance as to store hours, closing hours (R. P. 627), hours 
of organization training, lockers, and so forth; that the 
general rules as contained in Exhibit C are as to polite- I 
ness, courtesy, cleanliness on the part of the employees, j 
opening and closing hours of the store; that there is noth¬ 
ing in the rules with respect to specific instructions to the 
optometrists in the optical department instructing them 
how they shall conduct examinations of people who come 
in there to have their eyes refracted (R. P. 628). 

(The mimeographed pamphlet referred to was received 
in evidence and marked “Defendants’ Exhibit C.”) 

198 That when a special sale of glasses is held with a 
mark down in price, whether that is fixed by the op¬ 
tometrists or the head office of the Buhl Company he didn’t 
know; that the men contact the advertising department and 
present their copy for what they want to say, and that he 
doesn’t know anything about the preparation of that copy; 
that if they are going to fix prices on a certain type of 
frame that they may be overstocked in, he would think they 
would get the authority from headquarters (R. P. 629); 
that the optometrist in charge of that department is Doc¬ 
tor Mercurv and the other is an assistant, but whether 
Doctor Mercury fixes prices or whether they are fixed by 
Pittsburgh, he didn’t know. 


i 
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That there are other leased departments in Lansburgh 
and Brother, including the beauty shop, which must have a 
registration as required by beauty shop operators (R. P. 
630); they have to have licenses to be beauty shop opera¬ 
tors; that other departments are beauty shop, sewing ma¬ 
chines, and millinery; that it is not unusual in a store of 
this type in Washington to lease out space; (R. P. 631) that 
he has no control over the prescriptions, they are not filled 
in his office and he doesn’t know anything about them; that 
they are primarily interested in getting the rent for the 
space to the Buhl Optical Company. That they put in that 
sort of lease to the beauty parlors more or less trying to 
meet the wants and desires of their regular patients, and 
being of the nature that it is and knowing nothing about 
it they cannot run it: (R. P. 632) that there are somewhere 
in the neighborhood of 75 or SO different departments in 
their department store with subdivisions, and that 
199 in the conduct of that store they want to accommo¬ 
date the general public with all the necessities and 
all the comforts of life and all the services that stores usu¬ 
ally render and that they expect, and on 

Redirect Examination 

the witness testified, referring to the store rules of Lans¬ 
burgh and Brother, (R. P. 633) that on page 2, “Chart of 
store organization,” the words at the top, “General Mana¬ 
ger,” at the present time meant himself, and that under 
general manager among others is the store manager, and 
under store manager is “maintenance, floor superinten¬ 
dents, section managers, and sales forces,” and that under 
the head of sales force Doctors Mercury and Feldstein 
would come under that classification so far as hours and 
cleanliness and so forth were concerned, that they must re¬ 
spect the requirements; that under the rules come publicity 
director, display, and comparison, under his supervision, 
and also controller, credit office, auditing division and sta¬ 
tistical department (R. P. 634); that under the heading of 
advertising he said he had nothing to do with that, but 
didn’t say that he had nothing to do with prices, but testi¬ 
fied that he had nothing to do with pricing of merchandise 
in the optical department; that indirectly these various di¬ 
visions come under his supervision; they have to answer 
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to him, but he doesn’t do all the details of their work, but ! 
he has nothing to do with the fixing of prices in the optical j 
department, which is done either by the man in the depart¬ 
ment, Doctor Mercury, or by authority from the home office; j 
that is all he knows about prices in the optical department; ; 
that when they have a sale or an unusual anniversary (R. j 
P. 635) or something of that sort and mark down the I 

200 prices throughout the store, in general he has super- j 
vision of that, but does not consult the people in the 

the optical department about marking down or what they 
shall sell for, and has nothing to do with that; that he has 
nothing to do "with fixing prices in the beauty parlor except 
to require them to meet competition for the services ren¬ 
dered. That under the lease the optical company agrees to 
and will carry in stock merchandise which shall in charac- I 
ter be in keeping with the merchandise offered for sale ! 
throughout the store, and that he or some of his assistants j 
(R. P. 636) would try to see that the advertising in the op¬ 
tical department is of merchandise in character with the 
rest of the merchandise in the store, being part of the regu- | 
lar performance but not requiring very much observation 
of that kind; but if he saw that that department was operat¬ 
ing on a very high price scale that he thought might jeopar¬ 
dize the amount of business that they could do, he would 
advise them that they were out of line with the type of 
store they were running, which is a middle-grade store; ! 
that he does not go over the advertising with the idea in j 
mind of keeping the prices down, but does glance at the ad 
to see if in general character it appears to be in keeping j 
with the type of store they are running, but that would 
apply to whether it appeared out of line with the policy, too 
high or too low, or in any manner not like the rest of the 
advertising; that they do not from time to time go over the j 
advertising with that in mind under this contract and ac¬ 
tually look at the glasses to see whether or not they do con¬ 
form to the general prices, commercial prices, throughout 
the city. That he (R. P. 637) as general manager 

201 would have no -wav of judging with respect to the 
quality of the service or of the eye-glasses sold, that 

the public is the only judge of that; that from an optical 
standpoint he would not be expert enough to judge as to | 
either the quality of the service of the optometrists or the 
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quality of the eyeglasses or other optical goods sold in that 
department, but that they must meet the store hour re¬ 
quirements. 

(Thereupon the witness was excused.) 

202 (R P. 638) Mark Lansburgh, called as a witness 
in behalf of the plaintiffs, testified in substance as 

follows: 

Direct Examination 

That he is connected with Lansburgh and Brother, a cor¬ 
poration, as vice president and secretary and has been with 
them for many years; that he knows that there is an optical 
and optometrical department in their department store; 
that he gives it (R. P. 639) no supervision and pays no at¬ 
tention to it except as he sees the gross figures along with 
the balance of the business; that he does not pass upon any 
of the ads that are put in the name of Lansburgh which 
have to do with the optometrical and optical department. 

That the department is under the general supervision of 
Mr. Ralph Goldsmith, general manager, but not under any¬ 
one's special supervision. That Mr. Ralph Goldsmith, gen¬ 
eral manager, has supervision and exercises authority over 
the optometrical department (R. P. 640) and he may dele¬ 
gate something to other people, but if he does the witness 
didn’t know it. 

That he has passed by the optometrical department from 
time to time on his way around the store; that eyes are 
examined in one or two enclosed booths, that he has been 
in this department, and you can’t see in from the outside, 
that he would have to go inside, which he would not do if 
there was anyone in there, it being private, so he has never 
seen anyone’s eyes examined in the department store (R. 
P. 641), and on 

Cross-examination 

the witness testified that he would not be in a position to 
state exactlv what Mr. Goldsmith does so far as that de- 
partment is concerned in the matter of supervision 

203 over the optical department by giving orders as to 
how it shall be conducted or operated; that he is 

authorized by their corporation to have charge of an oper- 
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ation of that sort, and the witness would only be inferring 
if he made statements as to exactly what Mr. Goldsmith 
does. 

(Thereupon the witness was excused.) 

204 (R. P. 641) Solomon Lansburgh, called as a wit¬ 
ness in behalf of the plaintiffs, testified in substance 

as follows: 

Direct Examination 

That he has for eighteen years been president (R. P. 
642) and for fifty-two years connected with the department 
store known as Lansburgh and Brother, a corporation 
operating at 420 Seventh Street, Washington; that he does 
know in one corner of the store on the Seventh Street side 
to the left as you come in the main door there is an optical 
and optometrical department and that he is somewhat fa¬ 
miliar with it; that he doesn’t pass there very often be¬ 
cause he doesn’t have much business over there (R. P. 643), 
but believes he has seen people having their examinations 
of eyes made from time to time, but not often. That Lans¬ 
burgh and Brother Corporation does not exercise any au¬ 
thority or supervision over that optometrical department 
and never did, and does not and never has exercised any 
authority or supervision over the advertisements which are 
made in the name of Lansburgh pertaining to the optomet¬ 
rical department. 

(Thereupon the witness was excused.) 

205 (R. P. 644) Doctor M. Luther Dicus, called as a 
witness in behalf of the plaintiffs, testified in sub¬ 
stance as follows: 

Direct Examination 

That he is a practicing optometrist in the District of 
Columbia and is one of the two plaintiffs named in this 
suit; that he has been practicing his profession for about 
twenty-five years, and that his course of study in order to 
be able to practice his profession has been mostly under 
private tutors, physicians, and optometrists, which was al¬ 
lowed in years gone by at the time he studied in that way; 
that his study has been practically continuous; that he has 
an honorary degree (R. P. 645) of doctor of optometry in 
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ocular science; tliat his office is in the International Build¬ 
ing on the second floor; that he is a member of the District 
of Columbia Optometrical Society and of the American 
Optometric Association, and has been for a long time; that 
he is secretary of and one of the original members of the 
District of Columbia Board of Optometry and an original 
member of the District of Columbia Optometrical Society, 
a charter member, has been president, and has been in 
some type of office continuously since the association was 
organized (R. P. 646) and is at the present time the secre¬ 
tary of that society and is vice president of the American 
Optometric Association. 

That in his opinion the practice of optometry is a pro¬ 
fession for the reason that it requires a special course of 
study, at the present time one being required to attend and 
graduate from a college teaching the profession of optom¬ 
etry, and in addition to that must prove ability be- 
206 fore a state board of examiners in every state of the 
United States and the District of Columbia. 

That the requirements in the District of Columbia are 
that a candidate for examination before this board must 
have attended and graduated from a school or college of 
optometry for teaching optometry with a Class A rating, 
which is determined by their accrediting bureau, which is 
the International Association of Boards of Examiners in 
Optometry. 

(R. P. 647) That the different minutes of the local board 
identified by doctor Kraskin were furnished by himself and 
are the official minutes of the District of Columbia Board 
of Optometry; that Sections 11 and 12 of the optometrical 
law of the District of Columbia were changed by resolution 
and approved by the District Commissioners. 

Further reasons as to why he considers optometry a pro¬ 
fession are (R. P. 648) that the people practicing optom¬ 
etry must be professional people, they must have been ade¬ 
quately trained, and furthermore are dealing with the eye, 
which is a very important part of the human body. 

That an optometrist does have the right to put in place 
an artificial eye if the eye be destroyed. 

That the practice of optometry is connected with the 
health of the patient and the community because of the 
fact (R. P. 649) that they are dealing there with the human 
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eye, and many conditions arc uncovered in the human eye 
by those who examine it but are very, very essential to the 
health of the patient. (R. P. 649) That "by reason of the 
training he has had he is in a position to recognize these 
conditions; that he studied anatomy and dissection, but has 
never dissected the head (R. P. 650); that he did 

207 that course in anatomy under Doctor Frederick A. 
Woll of Columbia University of New York; that he 

has no degree except a conferred degree and took the stan¬ 
dard type of examination to get a license, and a limited 
type examination given those who had been practicing be¬ 
fore the Act went into effect, but that he is not a limited 
man (R. P. 651), but those who had been practicing ten 
years when the Act went into effect were not required to 
take any examination, but students or graduates of other 
schools were, allowance being made for the experience that 
had been had and the examination being limited to the me¬ 
chanics as published in the law, but he never studied trig¬ 
onometry. 

That on the question of pathological conditions and ner¬ 
vous conditions (R. P. 652) of a patient, those are supposed 
to be detected in their optometrical examination; that on 
exploration of the inner eye with the ophthalmoscope if 
disorder is found there, they are supposed to know it is 
there and to forward that person to a physician or to the 
proper authorities for treatment; that there are other path¬ 
ological conditions that may be discovered during the ex¬ 
amination that would have to be sent on to the proper 
authorities for treatment; that a case of blepharitis, a con¬ 
dition of the lids that is brought on in most cases by re¬ 
fractive errors that have not been properly corrected, re¬ 
flections down from the roots and the lashes, and so forth, 
can be properly handled by the optometrist (R. P. 653), 
because when proper glasses are put on that will clear up 
because that adjusts the general condition of the eye, puts 
the eye to rest, and it clears up and the inflammation 

208 subsides; that many styes are brought on because 
of improperly corrected vision, and when corrected 

the stye will clear up; the presumption being that the stye 
is caused by what is termed a misdirection of nervous 
energy setting up an inflammation which reaches the stage 
of a stye. That he has heard of many old-fashioned reme- 
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dies for curing styes, such as rubbing it with an old ring, 
but whether it is a joke he doesn’t know (R. P. 654). That 
on the relationship between the eyes and the rest of the 
body where a person has visual defects not properly cor¬ 
rected by the use of proper lenses in front of the eyes, such 
condition will manifest itself by complaint of severe head¬ 
aches, dizzy spells, be sick at the stomach, many times even 
to the point of vomiting, and when properly corrected with 
glasses that condition in many instances will clear up; that 
the percentage in such cases is fairly high, and through 
the adaptation of eyeglasses in the treatment of eyes of 
patients headaches, dizziness, nauses, and things like that 
have been cured; that in his opinion (R. P. 655) it is quite 
impossible for a person to do efficient work if they are 
struggling through poor vision, that it is bound to create 
a certain amount of discomfort and in manv cases does 

Y * 

make a person quite nervous and irritable, and that they 
are conscious of it. 

That he does not indulge in advertising; that possibly 
some years ago he may have done some very small amount 
of advertising but not in the last ten or eleven years, other 
than simply sending a card or notifying a patient that it 
had been a year or two years since his eyes had been ex¬ 
amined, calling their attention to it, direct contact by let¬ 
ter, but no newspaper advertising (R. P. 656), but 
209 that he inserted a notice in the newspaper for sev¬ 
eral weeks when he moved his office to its present 
location around ten years ago or possibly eleven, and that 
he has never advertised price. 

That it is reasonable to assume that a quiet, well ap¬ 
pointed examination room would be advantageous to both 
the operator and to the patient, because they become an¬ 
noyed by extreme noises; that the patient -would become 
fatigued much quicker in a noisy office than he would in a 
quiet, well appointed office. 

That he had been in the optometrical department at 
Lansburgh’s to deliver an order from the board to a per¬ 
son employed by that organization some years back but 
had never been in their examination room since; that he 
knows where this particular optometrical department is 
located in the store but had never been inside of it, but hav¬ 
ing heard the testimony has a fairly good idea how Lans- 
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burgh and Company is operating this particular optomet- 
rical department. 

That he has heard the hypothetical question propounded 
to other witnesses (R. P. 658), and on that hypothesis has 
an opinion as to whether or not an optometrist at Lans- 
burgh’s can properly perform the services for his patient 
that an optometrist should perform under those circum¬ 
stances, which opinion is that he cannot in that they may 
not have the freedom in action that a professional person 
should have; that where such an optical department is con¬ 
ducted by a registered optometrist making it impossible to 
put adept help in that department, as in other departments 
where they increase their personnel when necessary, when 
a display ad is put in the newspapers which neces- 
210 sarily assumes an increase in business, that it would 
be impossible without added adequate help to give 
adequate time to the patients who come into that depart¬ 
ment; that a department conducted in that manner, with 
the noise and life and all those sorts of things is not con¬ 
ducive to the proper environment or the proper state of 
affairs that should exist (R. P. 659). 

That Plaintiffs’ Exhibit A is the code of ethics of the 
American Optometric Association, of which he is vice pres¬ 
ident, adopted at the national convention at Miami in 1935, 
and Plaintiffs’ Exhibit B is the local code of ethics in the 
District of Columbia adopted in 1935. That under the 
national code of ethics it is not considered ethical for an 
optometrist in the District of Columbia to accept employ¬ 
ment by a corporation or anyone other than a registered 
optometrist (R. P. 661). 

That while he considers it unethical (R. P. 662) for a 
registered optometrist to accept employment with a cor¬ 
poration, and that professionals actually have partner¬ 
ships rather than corporations, that unfortunately there 
are still in existence registered optometrists grouped to¬ 
gether in a corporation rather than a partnership, and that 
his criticism is to them also and not confined just to de¬ 
partment stores. 

That adapting an eyeglass or a spectacle to the eye means 
(R. P. 663) adapting a proper lens to correct vision, that 
that adaptation includes an examination by some person 
skilled in the art or profession who will analvze the condi- 


158 SILVER, ET AL. VS. LANSBURGH & BRO., ET AL. 

tion and then prescribe the proper lens to fit that condition 
and correct it, which includes the fitting of the glass to 
i the eve. 

211 (R. P. 665) That among the attributes of a pro¬ 
fessional man are, first, the requirement of an edu¬ 
cation commensurate with the profession that he is sup¬ 
posed to be practicing and that in his opinion (R. P. 666) 
anyone dealing with human beings where their health is 
affected should have complete freedom in his own action 
so that he may follow that case and give it the necessary 
treatment or service that it may require without interfer¬ 
ence from anybody; that the question of personal responsi¬ 
bility does enter into the equation, because, for instance, 
when you are fitting a pair of glasses it is not like meas¬ 
uring altogether a mechanical instrument, because the eye 
is a live being, and if one is not sure that that particular 
prescription is going to do all that is desired at that par¬ 
ticular site or position, temporary glasses are prescribed 
to uncover certain latent conditions that cannot be uncov¬ 
ered at one sitting. That on the question of the relation¬ 
ship of confidence, it has been his opinion (R. P. 667) that 
any person going to a practitioner of any branch of the 
healing arts feels rather free to state all his ills; it is one 
of the problems, including family history, which should be 
confidential information and is many times of benefit to 
the practitioner in that for instance many times a person 
has gone through a very severe operation, their vitality is 
low, and they should know that because it may interfere 
or have some bearing on what they are attempting to do 
for that person; that a chiropractor or physician gets the 
same information, and that he does take a certain amount 

of personal history himself (R. P. 668). 

212 That when a patient comes into his office, usually 
by appointment, not always, he first gets a history 

of the case, then makes a personal examination with the 
ophthalmoscope, and sometimes with the trans-illuminator, 
to make sure that there is no correction to the margin itself 
which might indicate that trouble exists, and then take the 
visual acuity with or without glasses, if they have been 
wearing glasses, which is the amount of vision that they 
have, how well they see. For that they have a projecting 
chart to throw letters on the wall (R. P. 669), and they are 
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asked to read them; and then go on with muscular tests, 
phoria and duction, which is done with certain instruments, 
and interprets the reading of those instruments; that he 
then takes a keratometer—some people call it an ophthal¬ 
mometer—an instrument to measure the corneal curvature 
to determine whether there is any corneal astigmatism, 
followed with the retinoscope findings determined with the 
use of the retinoscope, followed with the subjective part, 
refining the findings by placing the lenses in front of the 
person’s eyes until the best vision obtainable is secured. 
That from there on it depends on the type of patient that 
the person has developed into; if it is presbyope he needs 
extra glasses for reading, or if the patient just needs dis¬ 
tance glasses he wfill determine the continuation of parts 
of that examination (R. P. 670). That they have two types 
of patients there, one kind that has not reached the age 
in life W'here they need extra glasses for reading; with the 
presbyope he will still have to make that examination, 
which requires bifocals, sometimes two pairs of glasses. 
That it takes professional skill to interpret what the op¬ 
tometrist discovers by the use of these different in- 
213 struments, that he has never used the stethoscope 
but knows what it is. 

That with these instruments come directions as to how 
to operate them mechanically, but there are no directions 
telling how to interpret them (R. P. 671), as for instru¬ 
ments made by Bausch and Lomb Company, for instance, 
the American Optical Company, or Shur-on. 

That if a person of average intelligence should write to 
Bausch and Lomb or the American Optical Company or 
Shur-on and ask them to send a retinoscope with directions 
that they have, he did not think that person could operate 
that on the eye and tell what was the matter because it 
takes considerable training and considerable time in using, 
for instance, the ophthalmoscope and retinoscope, and that 
there is different skill needed to use the retinoscope than 
the ophthalmoscope; that while there would be some direc¬ 
tions on how to hook it up and (R. P. 672) how to use it, 
such person would not be able to tell what was the matter 
with the eye because it takes time to learn those instru¬ 
ments, which are the professional subjects taught by the 
Grade A schools, and which is true of the other optometri- 
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cal instruments; that it is the ability to interpret from 
what he sees and the words that he hears in the history 
that is the important thing in the practice of optometry. 

That following the examination he writes a prescription 
for this patient (R. P. 673) and takes the facial measure¬ 
ments, which consist of the distance between the pupils, 
between the two eyes, and the distance between the base 
of the nose, and from those two dimensions determines the 
size of lens that that patient should have; that he 

214 then has to have the temple measurement, some peo¬ 
ple having larger ears than others, and has to make 

a measurement around the ears, and when all that infor¬ 
mation has been obtained the prescription is forwarded to 
the laboratory, where it is completed and sent back. 

That he personally has found it a very exacting task to 
take these measurements and properly fit the glasses be¬ 
cause it is dealing with a very delicate part of the face, 
for instance, down in the thin part of the skin oil the nose 
most everyone wearing glasses will have indentations 
there; the ears are very tender and that has to be adjusted, 
and it takes him fifteen to twenty minutes, sometimes half 
an hour, to adjust properly a pair of glasses, which in his 
opinion is true of the ordinary optometrist (R. P. 674); 
that it is very important with respect to the actual fitting 
to see that the center of the lens as it is ground hits the 
center of the pupil, especially in certain types of prescrip¬ 
tion, for instance, if you have a high degree of astigmatism 
with an oblique axis, it is tremendously important that that 
patient have that pair of glasses accurately adjusted, and 
if not they would sometimes be better off the eye because 
they cause a disturbance there of the whole person, he is 
made uncomfortable. 

That astigmatism is known generally as an asymmetric 
eye, an eye that is not completely spherical, usually found 
in a cornea, although astigmatism can be caused by a 
slightly muscular crystalline lens, and in such cases vision 
is dimmed in many cases, just as in myopia, when the sight 
appears or may manifest myopia, where it has developed 
to such a point that they don’t have clear vision, be- 

215 cause the eyes are out of focus (R. P. 675) and is 
very common among most human beings. 
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That the beginning of the practice of the science or art 
or profession of optometry goes back a long way; that the 
word optometry was coined in about 1900 and used to be 
known as opticians, and, of course, an optician is a person 
who grinds glasses, makes lenses, and so forth, that they 
have dispensing opticians, but can go further and fit spec¬ 
tacles on prescription. That in 1901 the State of Minne¬ 
sota enacted the first optometry law, followed by the State 
of California; that before that there was an association 
known as the American Optical Association, but it was be¬ 
ginning then to be developed into a profession. That a 
publication (R. P. 676) by the United States Department 
of the Interior, Office of Education, called “Guidance Leaf¬ 
let, Study of Optometry,” is just a bulletin in a transitory 
stage; it has been coming up since 1900 as a profession, 
and then as the years came along each State had a law 
when he began to practice when they thought they had to 
regulate all these fellows (R. P. 677). That he does not 
know whether Walter J. Greenleaf, who wrote this leaflet 
and who titles himself “Specialist in Higher Education” 
is an optometrist. 

The witness testified (R. P. 680) that after making out 
a prescription it is sent to the laboratory in the District of 
Columbia, that the lenses come back to him and he adjusts 
them to the face, which is what is meant by “fitting” the 
glasses to the face, and on 

Cross-examination 

that he has been a practicing optometrist for 25 
216 years, and all this time in the city of Washington, 

but that he took no course of study in any particular 
school, receiving instruction from time to time under pri¬ 
vate tutors and his studies are being continued now; that 
(R. P. 681) he studied under Doctor Hamilton for about a 
year during the evenings about three hours per evening, 
but would not say every evening as that has been quite 
some time back; that he was associated with Doctor Down¬ 
ing in Wheeling, West Virginia, as an optometrical me¬ 
chanic, which was the West Virginia Optical Company, 
where he worked as an optician and did grind glasses. 
That he received an honorary degree of D. O. S. from the 
Northern Illinois College of Optometry about five years 
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ago (R. P. 682); that he did not remember exactly what 
was on the certificate, but they sent a representative to 
Washington to confer the degree; that he has been a mem¬ 
ber since the inception of the District Society, that he is 
vice president of and very active in the A. 0. A., which is 
not a paid office, but he has received certain compensations 
for attending conventions, that an officer of the A. 0. A. 
receives compensation when called out of his office (R. P. 
683), but as secretary of the board he receives compensa¬ 
tion; that his name appears in the Blue Book, meaning he 
is a member of the District Optometrical Society; that he 
was and is a member of the Optometrical Extension Pro¬ 
gram but is not a member at the present time of the A. 0. 
A.; that he subscribed to one year of the Optometrical Ex¬ 
tension Program but is no longer a member of that; that 
they published some pamphlets, and identified one exhibited 
to him as such. That the Optometrical Extension Pro¬ 
gram (R. P. 684) is post-graduate educational work and 
at the time he was a member of it he considered it 
217 worthwhile and devoted to the best interests of op¬ 
tometry, that it was an educational course and at 
one time was under the direction of one of the officers of 
the A. 0. A., and before one can become a member of the 
O. E. P. he believed it necessary to be a member of the 
A. 0. A. That he did not know if a book exhibited to him 
(and identified as Defendants’ Exhibit D) (R. P. 6S5) cov¬ 
ered the whole system or was a preliminary volume, but 
thought he had one like it in his possession; that to his 
knowledge he was never a member of the 0. E. P. (R. P. 
686); that some time back this optometrical extension pro¬ 
gram was under the heading of one of the officers of the 
American Optometrical Association. In Detroit at the na¬ 
tional convention in 1936 the American Optometrical Asso¬ 
ciation disassociated itself from all educational programs, 
so at this time (R. P. 687) this Optometrical Extension 
Program is no part of the American Optometrical Asso¬ 
ciation, it is an individual organization giving the instruc¬ 
tion courses, but accepts only members of the American 
Optometrical Association who care to take these courses; 
that he thought it undoubtedly was among his books at 
home but did not recall ever reading the particular section 
indicated to him; that he did not follow such practice but 
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always made out his own papers. That the Optometrical 
Extension Program is a course dealing with various mat¬ 
ters in which he w T as interested in connection with the prac¬ 
tice of optometry, that they gave out material like that but 
he was not familiar with it at the present time, and it is 
not recognized by the Board of Education. 

(Thereupon the document in question was received 

218 in evidence and marked “Defendants’ Exhibit D.”) 
(R. P. 688) 

That in connection with this American Optometrical As¬ 
sociation (R. P. 689), of which he is the vice president, 
there is a Department of National Affairs, of wdiich he is 
a director; that a paper exhibited to him dated January 10, 
1939 was a letter sent out over his name and with his au¬ 
thority. 

That optometrists in the District of Columbia (R. P. 
690) have not been permitted to serve as such in the Army 
and Navy, but new legislation and extensive campaigns 
have been made in an effort to have optometrists permitted 
to serve as such in any branch of service; that they expect 
to introduce a bill to take care of that but are not permitted 
to at the present time. That a physical examination for 
entrance to Annapolis or West Point includes an examina¬ 
tion of the eyes, but at the present time they do not have 
an optometrist to do that, but are seeking that privilege 
(R. P. 691); that so far as he knows an optometrist cannot 
enlist in the Army and serve as such. 

That he is familiar with the paper (R. P. 694) (marked 
“Defendants’ Exhibit E”) entitled “Bill to Regulate the 
Practice of Optometry,” which bill was drawn up by the 
National Council at the suggestion of the District of Co¬ 
lumbia Optometrical Association of which he is secretary, 
which bill is a copy of the other bill, in substance (Defen¬ 
dants’ Exhibit F), that there are (R. P. 695) a few minor 
changes in this bill, sponsored by the D. 0. S., of which he 
is a member and secretary, and Doctor Silver is a member; 
that they present their suggestions to their attorney who 
puts them in proper form; that he is not familiar 

219 with whether one of these bills defines optometry as 
a profession and was copied from the Virginia law. 

That he is a resident of the state of Virginia; that it was 
introduced by the Honorable Harold W. Smith of his dis- 
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trict, known as H. H. 278 (introduced January 23, 1939) 
and the other bill (March 29, 1938, H. R. 10065) (R. P. 
696) was introduced by Thomas Arnold. That in Defen¬ 
dants’ Exhibit F for identification he did not personally 
have inserted “it is hereby declared to be a profession,” 
that it was prepared by the attorney or the committee; that 
there are several people on the committee, one person does 
not have it all it to say; that at the present time the com¬ 
mittee on such matters is composed of Mr. Marshall, Mr. 
Crachett, and himself, and this committee had the assist¬ 
ance of Mr. Harold Cohen, the national attorney. 

That as to what is a profession (R. P. 697) lie could not 
say how long lie had entertained the opinion that one of 
the reasons was a special course of study should be re¬ 
quired and that one should attend college; that whether 
he entertained that opinion when he was advertising, he did 
not remember when he advertised, and that the onlv adver- 
tising he could ever recall having done was simply news¬ 
paper notices, and very few of them; and the last adver¬ 
tisement was a plain announcement in the Washington Star 
at the time he moved into his present office about ten years 
ago; that he did not solicit patients to come to him, and all 
through his experience as an optometrist has refrained re¬ 
ligiously from advertising (R. P. 698); that there may have 
been the insertion of an advertisement a good manv years 
ago, possibly twenty, but lie does not advertise at 
220 the present time; that his only solicitation of busi¬ 
ness is the sending to his patients of short, concise 
letters advising them that it has been such and such a date 
since they had their eyes examined, and that they should 
have their eyes examined again; that he sends out letters 
of that kind periodically, and that patients responding to 
those letters to have their eyes examined, whether glasses 
are prescribed or not, are charged a fee for the examina¬ 
tion, and he always charges for their glasses. That he does 
not think (R. P. 699) there is a standard fee for an ordinary 
examination of the eyes. That he would doubt if anyone 
would have entertained the opinion that optometry was a 
profession at the time that he started it; that he did not 
recall but possibly did state that education was commensur¬ 
ate with the profession. 
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That exploration of the eye with the opthalmoscope (R. 
P. 700) is to determine whether or not the fundus is normal; 
they may find certain abnormalities there, but, of course, 
all want to find a normal fundus, which is the base of the 
eye; that with the ophthalmoscope you can tell whether 
the eye is normal, and that exploring means examination 
of the internal eye with the ophthalmoscope, and that will 
tell you whether the fundus is normal or not if you know 
how to interpret it, would tell anyone who knew the struc¬ 
ture of a normal eye (R. P. 701). That if upon examination 
with the ophthalmoscope he finds the fundus is abnormal, 
his function ceases and he will refer the patient to a physi¬ 
cian; that they do not examine for astigmatism with an 
ophthalmoscope. That in his own procedure he usually 
takes the visual acuity first (R. P. 702) to determine how 
keen the vision is, and is one of the methods of de- 
221 termining whether or not a person has normal vision 
and whether or not glasses are needed; that he does 
not take the visual acuity to determine whether or not a 
person needs glasses but to find out what percentage of vi¬ 
sion the person has; that the taking of visual acuity before 
use of the ophthalmoscope to determine the presence of a 
pathological condition is a matter of personal procedure; 
that he does not have the same instruments that Mrs. Mar¬ 
shall has (R. P. 703), and could not answer the question as 
to whether there are very, very few optometrists that have 
as many as she. 

Then he will proceed with the refraction if the fundus is 
normal and determine whether the patient is hyperopic or 
myopic and after the examination makes his prescription 
if the examination indicates the need of glasses; that the 
prescription is written, filed, and sent to the laboratory, 
that his own are sent to the Connecticut Optical Company, 
a wholesale house where he may buy rims. If the patient 
says he wants to have the prescription filled by his own 
optician the prescription is given upon the payment of a 
fee charged for the examination (R. P. 704); that he takes 
the measurements as to what size glasses the patient would 
take but does not always put that on the prescription; that 
the instrument used is a millimeter rule to measure from 
one pupil to the other and is done by putting it up to one 
of the pupils; that it is not completely necessary to put that 
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measurement on the prescription if it is going to a first- 
class dispensing house. That if the patient then takes the 
prescription to, say, Edmonds, one of the high-class dis¬ 
pensing opticians in the District of Columbia, and 
222 also optometrists, they fill the prescription and sell 
the rims as well (R. P. 705); that he would presume 
Edmonds are competent people to make the proper meas¬ 
urements; that in the matter of the fitting of the glasses 
he does not know what Edmonds would do hut presumes 
he is a regular optometrist, but if the dispensing optician 
does the work properly the glasses will be fitted to the face 
just as well as if taken back to the doctor, but it is impera¬ 
tive that the optometrist see himself that the glasses are 
adjusted and fitted to the face. 

The witness testified (R. P.. 706) that if lie sent the pre¬ 
scription to the Connecticut Optical Company on H Street 
tlie glasses would come back to him and lie would do the 
things the optician did, first lit the glasses to the face, with 
certain glasses, and then make the necessary adjustments 
on the temples and so forth, and make them comfortable 
around the ears; that lie would charge for those glasses 
and would make a fairly good profit on the price charged 
by the Connecticut Optical Company, who do tin* grinding. 
That he would not propose to treat headaches or stomach 
trouble (R. P. 707), does not do general medical work, is 
not a general practicioner, but if one came to him complain¬ 
ing of dizzy spells and headaches he would attempt to deter¬ 
mine what was wrong with the eyes and would attempt to 
do whatever is possible in the service he renders. In re¬ 
sponse to a question as to whether he would attempt to treat 
a patient complaining of headaches, dizziness, or being sick 
at the stomach, his answer was that his practice is limited 
to the eye and that ho does not practice general medicine, 
but that he might say it was possible that the dizziness 
might be due to not wearing glasses; that he ex- 
222 amines the eyes always (R. P. 708) and if correction 
is needed gives that correction, and gives correction 
if in his opinion the headache is coming from the eye 
trouble: that there are examinations he can make of it: 
that it is an established fact that headaches are caused in 
a very large percentage by eye trouble, but did not think 
any professional man proposes to guarantee a cure (R. P. 
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709) but merely attemps to render whatever service it is 
within his power to render; that it' in his opinion head¬ 
ache is being- caused by defective eyes, he is certainly going 
to prescribe glasses; that it is a known fact that it is not 
uncommon that the prescribing of glasses will destroy a 
headache, and that it is not uncommon to destroy a head¬ 
ache by slightly suppressing vision; that he believes optom¬ 
etry is considered one of the healing arts because he has 
been told that by people who should know, and thinks it is 
a branch of the healing arts dealing with public health; 
that any art which deals with public health and deals with 
a man’s body is a healing art, in his opinion (R. P. 710), 
including podiatry, which he thinks has some surgery in it; 
that pharmacy and medicine are about like the optometrist 
and the optician. 

That it is now considered unethical to accept employment 
from anyone except an optometrist. That he thinks Ed- 
monds employs optometrists: that he worked for M. A. 
Leese Company on three occasions, twice as an optician; 
that M. A. Leese had a branch establishment on Eleventh 
Street and his own office was on Xinth Street, and he man¬ 
aged that place for three and a half years, he thinks, and 
had his own business there, was employed there as 
224 an optometrist; that the man died but the corpora¬ 
tion is still in existence (R. P. 712) and are optome¬ 
trists; that he worked for them about fifteen years ago; that 
the Act was passed while he was there and he worked there 
a little while after that. 

That when In* first started in the District of Columbia 
optometry was practiced in mercantile establishments, jew¬ 
elry stores, and in department stores; that advertising was 
done, that there were signs on the stores, displays and 
showcases (R. P. 71.‘1): that he thinks it has improved con¬ 
siderably at tin* present time; that he supposed department 
stores had optometrieal departments at that time; at the 
present time some are in department stores and it is prac¬ 
ticed in jewelry stores, some under very unsatisfactory con¬ 
ditions; that there were signs and displays put in windows, 
and advertising, but he does not think there is any price 
advertising with any members of the Society; that from 
his viewpoint there are numerous instances with very ob- 
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jectionable conditions, and some of these places are being 
run by members of the Association (R. P. 714); that the 
Society is made up of individuals, not of corporations. 

That where a person comes in with a prescription, even 
though he didn't examine the eyes, in certain instances lie 
would have it filled if it were an old patient, or a pair of 
broken glasses he would have repaired, as that is part of 
the business (R. P. 715), would send them to a laboratory, 
and in most cases readjust them and see that they are prop¬ 
erly fitted and that the grinding is perfect. 

(A paper marked Defendants' Exhibit for Identification 
was identified bv the witness as evidently being a bill for a 
pair of lenses.) 

225 The witness testified that he did not remember if 

he had adjusted the lenses referred to, how recently 
it was, having been quite busy; that if someone brings in 
a pair of glasses, someone else may pick them up (R. P. 
7.16); he can’t remember them all; if someone conies in with 
a pair of glasses and wants them adjusted, that will be done; 
that if a pair of glasses conies in and the pair of glasses 
has been worn and then broken, the glasses have already 
been adjusted to the face, and on 

Redirect Examination 

the witness identified a paper as his bill of January 20, 
1939, but did not know the Mr. Feddcn; he would not know 
who sent the young lady in who brought them (R. P. 717); 
as he remembered some young lady brought in that pair 
of glasses and asked if they could be repaired and they 
were sent to the shop to be neutralized; that he did not know 
if they were her glasses, that someone may have asked her 
to bring them in, and he got paid for it, and on 

Re-cross-examination 

the witness testified that he knew Doctor George T. War¬ 
ren and that he is the author of a textbook oil optometry 
and is one of the very few who practice optometry as ethi¬ 
cally as it should be practiced; that he does not subscribe to 
the Optical Journal (R. P. 718), and on 
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Redirect Examination 

the witness testified (R. P. 719) that he keeps a certain 
number of frames in his office cabinet to assist in fitting, 
and they are used to help in selecting the correct 

226 frame for patients, and if a patient wants a certain 
kind of frame and he has it there, he might sell it 

to him, but does not make it a practice. That he does not 
have the lenses there, they have to be made; that the frame 
can be obtained at a supply house; they only come with pre¬ 
scriptions ; that he doesn’t have what he would call a show¬ 
case, but a few frames for use in helping customers to 
choose their correct form. 

Regarding Defendants’ Exhibit D, the extension pro¬ 
gram, the witness testified (R. P. 720) that he does not use 
the price scales therein indicated; that it is really set up just 
to assist people taking that course; that item No. 2 is the 
price list for materials only; that he makes a charge for 
every case unless it is a charity case; that the 0. E. P. pro¬ 
gram recognizes a charge is to be made for optometrical 
service and a charge made for the eye glasses, which he 
handles through the laboratory, and that this program was 
put out in 1931. 

(Thereupon the witness was excused.) 

227 (R. P. 724) Doctor Jacob S. Stapsy, called as a j 
witness in behalf of the defendants, testified in sub¬ 
stance as follows: 

Direct Examination 

That he is a resident of Pittsburgh, Pennsylvania, is 
president of the Buhl Optical Company, is an optometrist 
(R. P. 725), and has practiced optometry. That there are 
about twelve or fourteen Buhl Optical Companies; that he 
is president of the Buhl Optical Company, the Delaware 
corporation, whose executive office is at 204 Fifth Avenue, 
Pittsburgh, Pennsylvania; that he is president of the Dis¬ 
trict of Columbia Buhl Optical Company, whose executive 
offices are 204 Fifth Avenue, Pittsburgh; that the local 
office in the District of Columbia is in care of Lansburgh De¬ 
partment Store; that the Buhl Optical Company is engaged 
in retail optical business here and is operating an optical i 
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department at Lausburgh and Brother’s department store 
in connection with a lease (R. P. 726) entered into between 
Lansburgh's department store and his company. 

That the Buhl Optical Company in connection with this 
department, the Lausburgh Optical department, employs 
optometrists, one of whom is Doctor Mercury, a registered 
and licensed optometrist under the laws of the State of 
Pennsylvania and the District of Columbia, and has been 
in the employ of the District company since the inception 
of the District company, somewhere around 1037), but has 
been in the employ of the Buhl Optical Company prior to 
that time; and If. X Feldstein, an optometrist registered 
in the District of Columbia, the State of Xew .Jersey, and 
the State of Illinois (R. P. 727); that he has been 
228 employed by the. District company since 1935, and by 
the Buhl Optical Company, the Delaware corpora¬ 
tion. since about 1931; that both are paid on a salary basis, 
which does not depend upon the volume of sales made; that 
his company does not, and has not at any time, given in¬ 
structions to either Doctor Mercury or Doctor Feldstein as 
to the routine of the examination, or that a minimum time 
shall be given to an examination, or that the important 
thing to do was to sell glasses whether glasses were needed 
or not; that in making examinations of patients (R. P. 728) 
Doctors Mercury and Feldstein are not only permitted, but 
are expected, to use their own good judgment as to how 
the examination is to Ik* made and the method of making 
the examination. That so far as tin* merchandise used at 
the optical department at Lausburgh or the Buhl Optical 
Company of the District of Columbia is concerned, the 
Buhl Company, the Delaware corporation, supplies the Dis¬ 
tinct company with the greater portion of its material, for 
which the District company pays according to bills ren¬ 
dered. That fees are not charged for the examination of 
eyes. 

That the advertisements of the optical department at 
Lansburgh's are prepared by ihe Buhl Optical Company's 
advertising department at Pittsburgh (R. P. 729) and no 
directions are given by the Lausburgh's management as to 
what the contents of these advertisements shall bo, nor 
any dictation on the part of Lausburgh's a> to the prices 
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to be charged. That 99 per cent or more of the prescrip¬ 
tions written by Doctors Mercury and Feldstein are sent 
to and filled at Pittsburgh, where the prices are put on the 
glasses. That Doctors Mercury and Feldstein have 

229 a price list at the department, a list of each particu¬ 
lar frame by catalogue number with a standard price 

on it, and there is also a price list for the various brackets 
of lenses, broken down into very few brackets; that there 
are only two or three divisions of prices for lenses; that 
there is a standard price for these things (R. P. 730), and 
the men at the department stores are not permitted to 
charge more than these regular prices. 

That he is familiar with the terms of the second lease 
entered into between the Lansburgh Company and himself, 
and in accordance with the terms of that lease his company 
does and in the past has received at its office in Lans¬ 
burgh \s store a monthly statement of checks; that the 
papers contained in Exhibit Z are correct carbon copies of 
the vouchers, Ik* thinks, which the Buhl Optical Company 
received and is the form in which he has seen other checks 
come in: that there* lias been no complaint at any time at 
all during their relationship with Lansburgh’s where they 
have not received a remittance in connection with their 
a rrangements. 

That on his periodic visits to the department (R. P. 733) 
he usually convers with the management to find out whether 
there have been any complaints in the operation of the 
department and so forth, and just to get general ideas as 
to whether the department is kept up with the policies of 
the store, and whether the employees have been on their 
good behavior, but in the conduct of the optical department 
at the Lansburgh department store his company does not 
at any time consult with the management of the Lansburgh 
Company with respect to the conduct and policy of his de¬ 
partment nor with respect to the advertising to be 

230 done, the advertising (R. P. 734) being prepared at 
Pittsburgh by the Buhl Optical Company of Dela¬ 
ware*. they having an advertising department. That he does 
not consult with the Lansburgh Company with respect to 
prices that are to be charged for the glasses sold in his 
department: that he is the one who sets the prices for 
glasses sold. That the Lansburgh Company does not at 
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any time give instructions to the employees in his depart¬ 
ment as to how glasses are to be sold or the prices to be 
charged for them, nor does the Lansburgh management at 
any time instruct the optometrists in his department as to 
the method of examination, or the length of time of an exam¬ 
ination, nor does his company, the District Buhl Company, 
at any time instruct the optometrists in his employ as to the 
length of time to be devoted in the examination (R. P. 
735); nor does the Lansburgh Company furnish the glasses 
to his department which are to be sold in the department, 
all merchandise with the exception of, possibly, one-tenth 
of one per cent, a little emergency work, being shipped from 
Pittsburgh, and that invoices for merchandise shipped to 
the department at Lansburgh’s are made to and paid by 
the Buhl Company of the District of Columbia, and that 
the District company pays the salaries of the optometrists 
employed; that the salaries are paid through Lansburgh’s 
store on certain days of the week on his orders, and the 
Lansburgh Company is reimbursed for these advances (R. 
P. 736) by deductions in the remittances from the volume 
of business done in their monthly reports, and that each 
month he gets a check for the proceeds, and if the amount 
of money advanced by Lansburgh’s exceeds the amount of 
receipts of his department, although he does not 
231 know that that condition has ever existed, the deficit 
would simply hang over to the following month or 
he would send a check for it. That the relationship exist¬ 
ing between the Lansburgh Company and himself is purely 
a relationship of landlord and tenant. 

That the document identified as Defendants’ Exhibit I 
is the daily report sheet supplied to the department at 
Lansburgh store on which the employees in the department 
are to report the job number of each order, the name and 
amount-of the sale, whether cash or charge, and the de¬ 
scription of the frame or item sold, which is sent to the 
Pittsburgh office every day together with the orders for 
glasses, the grinding being done at Pittsburgh; that the 
department manager may have a copy in his file but no 
copy is sent to the store. 

(Thereupon the report sheet in question was received in 
evidence as Defendants’ Exhibit I.) (R. P. 739) 
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That the document identified as Defendants’ Exhibit J 
is the manager’s weekly report sheet, Doctor Mercury, 
which he is supposed to fill in and file Saturday of every 
week, showing the summary of the week’s business day by 
day in total, with a breakdown of the work done, namely, 
the number of new pairs of glasses supplied on their ex¬ 
amination and the number of sales on prescriptions which 
have come in from outside doctors, the number of frames 
sold and repairs that are made, which is totaled up, with a 
breakdown of the cash business and charges, and refunds, 
if any, plus any minor expense which they pay out of cash; 
that at the bottom, at the second section, is an advertising 
record to give an idea as to the ads which have been run 
in the department, together with competitive ads in each 
city (R. P. 740) from other optometrists and other 
232 mercantile establishments who advertise as they do, 
newspaper advertising or radio. 

That the Buhl Optical Company have a stock of frames 
at Lansburgh’s from which selection can be made, and if 
one is getting a complete pair of glasses the frame is 
ordered and designated by number, there being no neces¬ 
sity of forwarding the frame, and it is adjusted when the 
customer comes back for the glasses, but if one comes in 
having his own lenses and wants a frame (R. P. 741) that 
can be taken out of the stock and given right away, the 
lenses being put in the frame, which is a simple operation 
by the man right there in the store; that these frames are 
carried in envelopes in stock, and if delivery of the frame is 
made the envelope is forwarded that night to Pittsburgh 
and immediately replaced with stock of a similar sort, thus 
maintaining a uniform stock. 

(Three printed sheets entitled “Manager’s Weekly Re¬ 
port,” colored white, blue, and yellow, respectively, were 
collectively marked “Defendants’ Exhibit J” and received 
in evidence.) 

That the documents identified as Defendants’ Exhibit K 
are white, pink, blue, and salmon cards, the front of each 
being the same except as to color; that the white card is 
the original card that the examiner, Doctor Feldstein or 
Doctor Mercury, fills in and uses in his examination or his 
refraction and makes his record, 'which card remains in the 
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Washington file in their department at Lansburgh’s in the 
possession of Doctor Mercury or Doctor Feldstein (R. P. 
742); the salmon-colored card, printed on one side, carries 
information of the job number and the date and the 

233 date wanted and the formula for the lenses and the 
size and color of the frame, color of lenses, price, 

and so forth, which is sent in with the envelope on which 
the name of the purchaser is marked; the order from the 
salmon-colored card is filled in Pittsburgh, which card is 
retained there, and the glasses returned in a little paper 
box properly packed, which is inserted in the envelope 
marked with the name of the customer and the number, and 
when returned the job is compared with the white card, 
which is put on top of this with a rubber band and held 
awaiting the customer’s call for delivery, and in the mean¬ 
time is checked to see that the job is made in accordance 
with their orders; when the customer calls for it the glasses 
are then properly adjusted and delivered, the envelope de¬ 
stroyed, having served its purpose, and the card is placed 
in Doctor Mercury’s files. That the yellow card is used 
when Mercury or Feldstein sell only a frame or a pair of 
lenses, something less than a pair of glasses (R. P. 743), and 
contains the same information and simply helps in the 
breakdown when it comes to Pittsburgh to check the records 
as to the amount of new jobs and number of miscellaneous 
jobs, and it identifies itself. That the blue card is used 
when a refund or adjustment for any reason whatsoever 
is made, the reason for the adjustment being filled in on the 
card, signed by the customer and o. k.Yl by the manager, 
Doctor Mercury, and sent to Pittsburgh, and where there 
is merchandise returned the merchandise is returned with 
it so that the stock department can give proper credit. 

(A small manila envelope containing four cards of dif¬ 
ferent colors was received in evidence and was 

234 marked “defendant’s Exhibit K.**) 

That the documents identified as Defendants* Ex¬ 
hibit L are advertising order blanks sent by the advertis¬ 
ing department to the department in Lansburgh's store 
and is for the department in Lansburgh's (R. P. 744) on 
which is indicated the name of the newspapers in which the 
ad is to be inserted, the date on which it is to be inserted, 
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together with the size, either expressed in columns or 
inches or both, and the ads which accompany this, together 
with the cuts, are numbered as indicated by letter A or B 
or numbered, and a description in the description column 
to give the manager a little more information for identifica¬ 
tion, together with the cost, which is sent in duplicate to 
Doctor Mercury, who then takes the ad, the layout, the mat 
and the layout, up to the advertising department of Lans- 
burgh's, and it is up to Mercury to see that he gets his 
proper position in the paper, that the ads are run in the 
proper schedule, and so forth, and from this he checks that 
the ad is not exceeded in space and receives its proper posi¬ 
tion. 

(Three sheets entitled “Space Insertion Order,” colored 
white, blue, and yellow, respectively, were collectively 
marked, “Defendants’ Exhibit L” and were received in evi¬ 
dence.) 

That supplies of any nature whatsoever, such as station¬ 
ery, merchandise, or anything, are ordered on a requisi¬ 
tion blank by the department, by Doctor Mercury filling 
in the requisition blank and forwarding it to Pittsburgh, 
and it is filled from there, and that the paper (II. P. 745) 
identified as “Defendants' Exhibit M” is such a sta- 
235 tionery and supply requisition blank. 

(A piece of yellow paper headed “Stationery and 
Supply Requisition” was received in evidence and was 
marked “Defendants’ Exhibit M.”) 

That there are no supplies requisitioned from the Lans- 
burgh department by Doctor Mercury except the depart¬ 
ment would probably requisition or go through the proper 
procedure to obtain sales books and so forth necessary from 
Lansburgh’s, that there is a certain form, a certain book 
that they use for charge accounts ( L‘. i 71(1): that his com¬ 
pany does not own the cash registers but put in the other 
equipment; that the showcase is there, was originally 
loaned to them new when the store was remodeled and they 
.just have the use of it, but the fixtures, partitions for the 
department, and so forth, are put up at their expense. That 
the instruments used by the optometrists in examining 
eyes, all the furniture in the department, and the rugs and 
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carpets on the floor, and all equipment with the exception 
of the register are owned by his company. That he per¬ 
sonally fixes the price for the lenses and frames, and that 
the document identified as Defendants’ Exhibit N (R. P. 
747) is a copy of the price list furnished to Doctor Mercury 
for use in tin* department, and that Doctor Mercury has to 
make his charges in accordance with the prices as they 
appear on that list, with the exception of a time when a 
particular item is featured at a reduction sale, such as an 
anniversary or whatever particular event it may be; that 
such instruction to Doctor Mercury to make that reduction 
is made from Pittsburgh: that the Lansburgh management 
has nothing to do with instructing Doctor Mercury 
236 with respect to the prices to be charged for any of 
the commodities, lenses, frames, or a combination 
of the two. 


(A mimeographed document consisting of four sheets, 
referred to as a price list, was received in evidence and 
marked “Defendants’ Exhibit X.”) (R. P.748) 


That they (the Buhl Optical Company) do not manu¬ 
facture frames but get the parts from different manufac¬ 
turers who make certain designs; that there is very little 
difference and are much standardized in the frame: that 
they have their own designs and as a general rule farm them 
out to different manufacturers, some of which are sent 
complete, others as parts and assembled by them. That 
they usually don’t carry them assembled because most of 
the work is complete jobs and are assembled when they 
have the lenses, it saving one operation. 

That the paper dated .January 26, 11)3!), a letter from 
the Buhl Optical Company in Pittsburgh to Doctor Stapsy 
and identified as Defendants’ Exhibit () (R. P. 750) would 
assist the witness in his recollection as to the number of 
refractions for a year, that he had a recollection before 
seeing the paper (R. P. 761) but could not make an exact 
statement without it: that he had called up the auditor in 
Pittsburgh (R. P. 752) and told him to take off all the 
records week by week from the weekly records, which 
records come in every Monday or Tuesday, and he person¬ 
ally checks them: that he does not know if the Washington 
department may have copies as he has not been in that 
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department since being in Washington during the last 
week (R. P. 753); that the Washington department may 
retain copies for their own information to check 

237 back and see what they have done the last year; 
that an amount referred to by Mr. Swingle as net 

sales of $10,500 (R. P. 755) is the volume of business, not 
the individual refractions and does not give the entire 
volume; that if one brings in a prescription from Doctor 
Jones and they supply the frame and lenses that is a new 
job; it is not a refraction, and that they have (R. P. 756) 
a great deal of that, ninety per cent of the amount, which 
represents the difference in the refractions and the total 
volume of business, is made up by the transactions of filling 
prescriptions, the total business being 100 per cent, the 
refractions making up a certain percentage; that he could 
not state what that percentage is but that of that about 10 
per cent represents repairs and miscellaneous, so that, ap¬ 
proximating it, 40 per cent of the gross volume is outside 
prescriptions; that his offhand judgment would be (R. P. 
757) that the refractions would be about 50 per cent, outside 
prescriptions 40 per cent, and miscellaneous 10 per cent; 
that he sees each of these weekly reports and has an op¬ 
portunity to study them before they are filed away. 

That after refreshing his recollection from the exhibit 
(R. P. 760) in the department at Lansburgh’s for the period 
January 8, 1938 to December 31, 1938, there was a total of 
827 refractions or a weekly average of 15.9 made by Doctors 
Mercury and Feldstein. 

That he has been an optometrist for 22 or 23 years, is 
registered under the laws of the State of Pennsylvania, re¬ 
ceived a degree from the Northern Illinois College of Oph¬ 
thalmology and Optometry, or Illinois College of Ophthal¬ 
mology and Otology at that time (R. P. 761); that 

238 he has been and is in active practice, and under tilt* 
laws of the State of Pennsylvania is permitted to 

practice in Pittsburgh, Reading, and Erie. 

And when one comes to him to have his eyes refracted, 
it is not necessary to take a history of that person's life 
( R. P. 762): that either he or his assistant takes the name 
and address, generally the occupation, just to find out 
whether glasses are needed for distant vision or for close 
vision. 


I 
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That people in the age group under approximately 40 
can get along with the same lens for distance and close 
work; over 40 they usually require glasses for close work, 
and the glass suitable for close work in most cases is not 
suitable for distance, in which event they are either sold 
two pairs of glasses, one for close work and one for distance, 
or one pair where the two conditions combine, usually in¬ 
terrogating them to find out whether they want bifocals or 
two different pairs, or either one of them; that they are 
asked and usually tell you that they cannot see at a dis¬ 
tance or cannot see close; that they have to hold their 
papers out farther or when driving a car cannot see a very 
great distance, and that that is all he needs to proceed 
with the refraction; that it is not necessary (R. P. 763) but 
it is simply done to get the person seated and a little pre¬ 
liminary before getting into the actual work. 

That if one came to him complaining of dizziness, head¬ 
aches, or gastro-intestinal troubles, as an optometrist he 
would not answer any of their questions but would proceed 
to make his refraction, and if an error of refraction were 
present he would correct it and let it go at that, that 
239 that is all he can do, that is the scope of his work; 

that if patients were to tell him of these conditions 
and ask whether the fitting of glasses would remedy the 
conditions he would reply that he did not know and sug¬ 
gest that they see their family physician; that it is not nec¬ 
essary for an optometrist in the refraction of one’s eyes to 
know whether or not that person suffers from dizziness, 
headaches, gastro-intestinal troubles, and numerous other 
troubles and ailments, but as a rule they know it because 
the average person that comes in immediately starts tell¬ 
ing his troubles, but as far as inquiring about it, it is not 
necessary at all (R. P. 764), that they have a purely mech¬ 
anical condition of the eye and if focal arrangement needs 
help it is there regardless of any other system condition 
that may be present, and all that can be done is to put a 
lens in front of it which will focus the light into the proper 
part of the eye and give the person a clear image. 

That the white card of Exhibit K for the defendants 
shows a space marked 11 ‘Headaches, Dizzy, Burn, Water, 
Ache, Light Nausea.” 
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The next line has: “Ophthalmoscope R,” which stands 
for “right,” with a space “L,” standing for “left,” with 
a space. That is an abbreviation. “Ret.” which stands 
for “retinoscope,” and the letter “R,” which stands for 
“right”, following it. with a space. “L,” which stands for 
“left,” following it, with a space. 

On the next line is: “Ophthalmometer” with “right,” 
then a space and “R”, which stands for “right.” “L” 
and a space. Beneath that “Wearing.” “R” space 

240 “L” space. (R. P. 765) “Vision.” Double space. 
Then “Remarks and History,” with about two inches 

of space. Below “vision” is “Without” as a heading. 
“With New RX”. With Old RX.” Then beneath the 
heading “Without” appears “OU 20” line, indicating the 
fraction to be filled in. Under the “With New RX” along¬ 
side the “OU” is “20” line for the fraction; and the same 
thing under the “With Old RX,” which card was re-marked 
“Defendants’ Exhibit K-l,” (R. P. 766); that he does not 
ask the patient coming in whether he has had headaches or 
dizziness, as they usually start in to say, “I have had head¬ 
aches,” or, “I cannot see,” they don’t all act the same, 
they come in and take off their coat and start blubbering, 
but that it is his habit to write down what they tell him, but 
that it would be embarrassing if a woman told him she had 
headaches every morning or every afternoon and then for 
her to come back a couple of months later and he not be 
wise enough to look at the card and see that she said some¬ 
thing about headaches and said, “Mrs. Jones, do you still 
have headaches?”, or, “How are you getting along with 
your head?” or if she tells him her child was sick he makes 
a memorandum of it so when she comes in he can say, 
“How is Mary getting along today? She was sick last 
time,” which is all psychology. 

That w r hen he refracts (R. P. 767) it is done first to 
determine the visual acuity, expressed on the card in frac¬ 
tions, or can be expressed in decimals, based on a 20-foot 
distance, which is the standard unit to designate it, the 
visual acuity of both eyes being taken without glasses; then 
takes the visual acuity of each eye separately without 
glasses and the other eye covered. That the first 

241 thing done in making a complete refraction is to 
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use the ophthalmoscope, with which he can determine 
whether or not a pathological condition exists. 

That of two ophthalmoscopes (R. P. 768) exhibited by 
the witness, one with and one without a self-contained 
source of light, that the one with the self-contained source 
of light is more modern and more universally used, 
and with it he can see the fundus of the eye, whether it is 
normal, whether it is light or dark, which is all that should 
concern the ophthalmologist. That if he sees a condition 
(demonstrated by photographs produced by the witness) 
he knows there is no pathology present, that the others rep¬ 
resent pathologic conditions (R. P. 769), which are actual 
plates taken from Doctor W. A. Fisher in a standard work 
which he thought was later than 1928, it being the second 
edition and recognized by all ophthalmologists. That the 
fundus dark or light is just a matter of the complexion of 
people; that if he sees a condition of pathology he does 
not need to be concerned with anything else; that as an 
ophthalmologist he should know enough not to proceed (R. 
P. 770) because then he is stepping out of his field and if 
he sees any one of these conditions there isn’t anything 
that he can do about it, but he can see that he needs medica¬ 
tion in the blood stream or any one of a hundred things. 
That the numbers on the ophthalmoscope are for the pur¬ 
pose of rotating and giving graduation to the reflection de¬ 
pending on the distance for the benefit of the operator, 
depending on the area of vision in his own eye as well, and 
has an ordinary flashlight battery in the handle, and is the 
standard instrument used by an ophthalmologist (R. 
242 P. 771), from which it gets its name, and is an in¬ 
strument used to explore the eye. Other models in¬ 
stead of a battery in the handle connect to a source of 
light, but all have to have some source of light and a re¬ 
flector in the back; that the one with the battery in the 
handle is the type used in Washington. That which eye 
the operator uses is a matter of habit; that he uses the 
left eye because of a certain ocular condition which he has 
had for years and hasn’t been able to get fully corrected; 
that the ophthalmologist uses the ophthalmoscope and the 
retinoscope (R. P. 773), that it is a refraction instrument 
no matter who is doing the refraction. That some use what 
is used as a phorometer or phoropter, which is the same 





SILVER, ET AL. VS. LANSBURGH & BRO., ET AL. 181 

thing in mechanical form but in an automatic frame, with 
a lens in the rear cell which takes up the distance in be¬ 
tween the operator’s eyes and the patient’s eye and would 
be worked at 40 inches or 20 inches as a matter of conven¬ 
ience, whichever is the most easy to handle. That in using 
the retinoscope you just look in and move the light and see 
whether the shadow goes with or against; if the shadow 
goes with, then you have the lens in there in the opening 
for distance, and that means that the person takes a plus 
lens or a convex lens; if it goes against they need a minus 
lens, and you can go ahead and work it down by putting 
new plus lenses on there until you have reversed the motion 
and have overcome that refractive error. Some do that 
and others just want to determine whether it is plus or 
minus and then proceed with the other forms of refraction 
to arrive at the exact amount. That various lenses are 
placed in a trial frame (R. P. 775) and if he can see through 
those lenses that is what he gets, and that is used 
243 to see whether they are wearing them in the right 
order; that with the retinoscope he can determine 
whether the shadow goes with or against, and it is only a 
matter of saving time; that he starts with a plus, if it 
takes a minus he takes it off and gives it a minus; that he 
can make a refraction using the retinoscope or using some 
of the other instruments that hr.' - : ■ v. mentioned; the 
other instruments are all a matter of aiding the apparatus 
either by saving the time or taking up time to impress the 
patient; that his first procedure is to look in the eye with 
the ophthalmoscope to determine that the fundus is normal. 
That he does not use the ophthalmometer (R. P. 776), which 
is a big, fancy looking thing, an instrument to measure the 
cornea, the outer part of the eye, through which the oper¬ 
ator looks, revolving it to get the lines to match, the result 
obtained being just like the other instrument; that there is 
a dial to register the amount of curvature, and if the curva¬ 
ture is uniform there is no astigmatism; if the curvature is 
not spherical (R. P. 777) then the difference between the 
greater amount of the curvature and the lesser amount is 
the amount of error or the amount of astigmatism present. 
That if the amount of astigmatism is 1-b if he takes a 1-b 
cvlindrical lens and places it in front of the eye, that cor- 
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rects the vision. That he uses the ophthalmoscope, then 
the retinoscope, and then is ready to put on the phorometer 
or trial frame in which he has to put glasses to compensate 
for the difference in the distance; that it is not a numbered 
glass but it works at 20 inches (R. P. 778) and then he 
knows that is about two diopters convex or positive lens, 
otherwise known as plus, which he can tell by phoro- 

244 meter, each of the lenses being marked; if he works 
at 20 inches it is two diopters, if at 40 inches it 

would be one, the distance being set arbitrarily as a matter 
of convenience, having no effect on the final result; the pur¬ 
pose of the retinoscope being to get the shadow; that he 
doesn’t have to have glass to get the shadow, but if he gets 
a shadow without the glass on he has to make allowance 
for distance, and in computing the allowance he puts in 
lenses which compensate for the distance, knowing that 
whatever the amount of shadow is that is the amount of 
lens that he needs, and having learned that it takes a convex 
lens he then goes ahead and takes convex lenses until he 
finds the lens which will correct the condition. That the 
retinoscope tells the amount of astigmatism, if astigmatism 
is present, because in the first vertical meridian he finds 
that shadow requires a plus three lens to stop it, to neutral¬ 
ize it, that the other -way it takes a plus tw’o, the difference 
being one, which makes up the cylinder (R. P. 779); that 
the cylinder is the lens which has the power in one meri¬ 
dian and not in the other. That if the lens is moved up and 
down the object will move against you indicating a plus 
lens, and if turned and held the other way there is no 
movement. 

That plus one should be at 180, which is half a circle; that 
they work with 360 degrees, a circle; that with the semi¬ 
circle, 180, if it was axis 90 the power w’ould be 180 and 
the front part of the glass would be 90, and the spherical 
lens is to put that amount in, one surface being made either 
cylindrical by itself or a combination of a sphere and a 
cylinder, the other surface being a cylinder. 

245 That it is a question of neutralizing, if the lens 
is a plus, and he will know’ it is a plus lens writhout 

looking at it, writhout looking at its marking, when he looks 
at an object (R. P. 780) the object moves against him and 
he knows it is a plus lens, and by experience he can ap- 
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proximate the strength of it, but does know by its mark 
that it is a plus one. That if he takes a minus one lens and 
puts it against this he will have a plain glass, the move¬ 
ment is against. If he happens to have a minus lens of 
the same power, that is, of the opposite power, and moves 
that, he will find that it is against; that is what is known 
as a minus one spherical lens; by looking at an object it 
will move, the object will move with him; by placing these 
together the object will be stationary, the same as window 
glass, because you have neutralized the power. That what 
he is trying to do is to overcome the inefficiency, that is, 
the over-convexity or the under-convexitv of the optical 
system; that when he says you have a plus one that means 
you are deficient in convexity to the extent of one diopeter; 
that if he says minus one that means you have an excess 
of one diopter, and all he does then is to put the lens in which 
will bring it down close to normal so that the rays of light 
will hit right straight on the retina; that the retina of the 
eye is the same to the eye as the cell or plate of the earner, 
and the entire phenomenon of vision is no different than 
the operation of the camera, speaking about the visual part, 
not talking about the transmission by the cranial nerve 
(R. P. 781). 

That specs should not and did not magnify; that if a 
person cannot see a book, and with proper glasses 
246 can see it, they do not magnify; they simply bring 
the images up to their proper size; that he can tell 
that without asking what the glasses are, can tell very 
closely without looking at them, without even neutralizing 
them with lenses. 

(An instrument described as an ophthalmoscope was re¬ 
ceived in evidence and marked “Defendants’ Exhibit P.”) 

(An instrument referred to as the retinoscope was re¬ 
ceived in evidence and marked “Defendants’ Exhibits Q.”) 

(An instrument referred to as trial frame was received 
in evidence and marked “Defendants’ Exhibit R.”) 

(A photograph of an instrument referred to as an oph¬ 
thalmometer was received in evidence and marked “Defen¬ 
dants’ Exhibit S.”) 


184 SILVER, ET AL. VS. LANSBURGH & BRO., ET AL. 

(R. P. 786) That a refraction can be made with just the 
trial case and the test chart, that that is all the patient 
requires, and if a man cannot make a refraction with that 
he cannot make it with anything else; that the other in¬ 
struments would assist in the basic process just the same 
as adding a column of figures one way and then turning 
around and adding it up a second time; it takes a little 
longer and makes a little better impress, checks the basic 
method and cuts down the eventual time. 

That he was in the court room and heard the hypothetical 
question propounded to several witnesses, that he recalls 
it and has an opinion with regard to that state of facts, 
which opinion is that an optometrist, if he knows his work 
at all, can do just as good work whether he is working in a 
department store or whether he is working for one corpo¬ 
ration or fifteen corporations (R. P. 787), or whether 
247 he is engaged in his own office on the twenty-ninth 
story of an office building; that it all depends on the 
individual; that some men, no matter where they work, can¬ 
not make good refractions, others can work in any environ¬ 
ment and do the work. That in his opinion the employment 
of an optometrist in a commercial establishment will not 
in any way reflect or react in the examination made by that 
particular optometrist. 

That if two or three good optometrists know how to use 
the instruments necessary in the refraction of the eye, and 
how to interpret what those instruments disclose, examine 
the same patient, if that person is honest in answering their 
questions definitely, not endeavoring to favor one or the 
other, giving the same answers to the same questions, there 
can be no difference in the result (R. P. 788), because it 
is a question of mechanical arrangement for measuring 
visual deficiency, measuring the focal arrangement of the 
eye, and if three men who know how to measure, measure 
the same thing, there should not be any variations in the 
distance, the same as three men engaged in the building 
trade, good craftsmen, measuring the same space would get 
no variation in their distance. 

That when the Buhl Optical Company employed Doctor 
Mercury and Doctor Feldstein their instructions were that 
by all means when their examination discloses that the per¬ 
son consulting them has a pathological condition, that that 
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person should be referred to an eye physician; that he 
would not tell him that glasses would be good for that 
pathological condition of the eye (R. P. 789) because they 
do not have anything to do with the responsibility of fitting 
a pair of glasses on an eye that has some pathology, 

248 because, while the glasses themselves may not have 
a detrimental effect on that diseased condition of the 

eye, nevertheless, they would rather let him see a physician 
and take the necessary steps to correct that condition and 
allow that much time to elapse before assuming to give ad¬ 
vice ; that that is a matter of good business; if, neverthe¬ 
less, he doesn’t want to have any trouble or w’orry about 
it, the patient can go to see the physician, and if then in his 
(the physician’s) opinion he wants to make some prescribed 
glasses, he does so, the person brings them the prescription 
and they fill it and are relieved of any responsibility as to 
whether the glasses are suitable or not; that his respon¬ 
sibility lies in making sure that they are made in strict 
accordance with the prescription, which accounts for a very 
large percentage of the business which is not refractions; 
that they could cut down that percentage very greatly but 
for that policy, but that their instructions are very defi¬ 
nite, that they cannot tell whether a person has pathology 
or not. 

That where the examination discloses no pathology and 
also that no glasses are needed (R. P. 790), the instructions 
are not to sell them, that it is better business in those cases 
not to sell them than it is to sell them, and on 

Cross-examination 

the witness testified that a person holding a position as an 
optometrist should have freedom of judgment if practicing 
for himself or practicing for someone else in a store, like 
the place he has. 

249 That he does not own a majority or control a ma¬ 
jority of the stock of the Buhl Company of Delaware 

(R. P. 791); that his connection with it is president and 
general manager and that he has some stock in it. That 
the D. C. Buhl Company has several stockholders; that a 
large stockholder would be the Buhl of Delaware, but he 
doesn’t think they are now, that there have been some 
changes in the holdings; that no company controls it (R. P. 
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792). That the statement contained in the answer to the 
effect that the majority of the stock of the Buhl Optical 
Company of the District is owned by the Buhl Optical Com¬ 
pany of Delaware is no longer true (R. P. 793), that there 
have been some changes in ownership since that time; that 
he is still interested financially in both companies and is the 
active manager of both companies; that there are three 
trustees of the Buhl D. C. company, Doctor Mercury, Mr. 
Raffel, and himself, he living in Pittsburgh and the other 
two living in the District. 

That the District Buhl Company has filed all the various 
reports that are required (R. P. 794); that they have a 
legal department that handles it, and if the law requires 
their being advertised in newspapers, then they are ad¬ 
vertised; that he personally doesn’t know whether they 

were advertised or not but he will sav that thev were filed. 

* * 

That trustees’ meetings of the D. C. Buhl Corporation are 
called four times a vear and held about three or four times 
a year and are attended by the three trustees and officers (R. 
P. 795); that those meetings are all held in Washington in 
the hotel buildings when he comes to town and a great many 
times in Lansburgh’s, that the minutes of those meet- 
250 ings are kept in Pittsburgh, are written up for sig¬ 
nature and he signs them; that the seal of the cor¬ 
poration is kept in Pittsburgh; that the secretary is Mr. 
H. Berlin; that an optometrist (R. P. 796) should feel that 
he has and should have a real interest in the things that 
he is doing, knowing that he should have the responsibility 
of doing a job, of having a job well done, as any mechanic 
has pride in his work; that he can share that responsibility 
with another; that if two men are working on the same job, 
both of equal ability for their particular w~ork, there is 
no reason wffiv they cannot share the responsibility. That 
where two optometrists would get together on a job (R. P. 
797) or an optometrist has an assistant not an optometrist 
use the ophthalmometer, which is a very simple operation, 
and take the recordings, that the assistant would have the 
responsibility of seeing that the person’s face is in there 
rigidly and that the readings are properly taken; that they 
do not have a girl at Lansburgh’s who does that, that the 
only employees are two optometrists and a girl at times; 
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that up until some time in 1938 there were the two opto¬ 
metrists and a girl; that since then there have only been 
two optometrists, and a certain period a girl was also there, j 
That the salaries of the two optometrists were reduced 
about the time or a little before the time the girl was there 
in 1938. 

That a man who practices optometry properly has to 
possess the training of an optometrist (R. P. 799), which is 
a skilled art; that in order to interpret these instruments 
it does not take a lot of study and training, does not take 
four years of schooling or its equivalent; that it may take 
four years (R. P. 800) of a young person who is im- 
251 mature and does not have any education and so forth, 
but in those four years he gets his ordinary cultural 
education and ordinary knowledge which the average boy 
or girl should get in high school or college, and so forth, 
that a person with a good mentality and a little maturity 
could become an optometrist in four weeks. That as to 
what Doctor Silver does, from what Doctor Silver men¬ 
tioned on the stand is all the knowledge he has of what 
Doctor Silver is doing and in four weeks the witness could 
make a good operator or a good refractionist, which is all 
an optometrist does, although he may be engaged in selling 
barometers or thermometers or frames and lenses, and so 
on. That if a person or a woman (R. P. 801) came in and 
asked for a pair of near-in glasses she would get a pair of 
near-in glasses because they sell them what they ask for; 
that he asks her what she wants; she says she wants glasses 
for far, she wants glasses for close, she doesn’t want bi¬ 
focals, she does want bifocals, whatever the case may be, 
and she may not be suitable for bifocals, and what he would 
do he is answering in his capacity as an optometrist (R. P. 
802); that he cannot answer as to what the optometrist in 
Lansburgh’s would do because he has never been in the re¬ 
fracting room when either one of them made a refraction 
and has not instructed them about it at all, that both of 
those men are qualified, licensed, and are registered under 
the State; that it is his opinion (R. P. 803) that the average 
person in four weeks can be taught all that an optometrist 
has to know in refraction; that he can take a high school 
graduate and make a refractionist out of him in four weeks’ 


188 SILVER, ET AL. VS. LANSBURGH & BRO., ET AL. 

time and he could detect disease just as good as he (the wit¬ 
ness) can, having passed the examination, but he 

252 wouldn’t be as fast in his work until he started prac¬ 
tice. That a man can be a good refractionist within 

four weeks (R. P. 804), that there is nothing whatsoever 
to it other than to determine whether the fundus is normal 
or not normal, whether it is a healthy fundus or a diseased 
fundus; that within that four weeks he could learn all that 
is necessary for him to learn with respect to physics, chem¬ 
istry, biology, bacteriology, mathematics, all that is neces¬ 
sary for him to know of those subjects in the art of re¬ 
fraction; that he can learn to refract as well as any optom¬ 
etrist (R. P. 805), which means measurement of the visual 
apparatus of the eye so that lenses can be adapted for them 
and they be put in a state of normal, and the coordination 
of the muscles; that he can learn how to do that and be ac¬ 
tually capable of doing everything which an optometrist 
ordinarily docs; that he may not do it as rapidly, may not 
be as sure of himself, that in his opinion a thousand hours 
is an overstated maximum; that it is more than is needed 
(R. P. 806), than is necessary to learn the art, but that it 
doesn’t hurt a fellow to spend six years if he wants to go 
on learning a lot of extra-curricula subjects and so forth; 
that he has no opinion whether a thousand hours is too 
long or not, but said in response to the question that a 
person of good mentality can learn it in four weeks. 

That a pair of glasses can be fitted to a person that will 
give him the vision that his eyes will see best with; if the 
pair of glasses does not, the second best is either to add to 
the convexity of the optical system or take away from it; 
vision is purely a matter of the eyes (R. P. 807). 

As to whether glasses can be made for a person 

253 who has some visual defect so that the vision by the 
use of glasses will become very sharp and clear he 

could not answer without expressing an opinion, but they 
cannot be made to give one hundred per cent vision, which 
is 20/20; that when a person reads the line known as 
apeotfdz at 20 feet, which is expressed as twenty over 
twenty, or ten feet with a mirror, that is normal vision; 
that a patient should always be given that type of glass 
by which he can see best at the moment; if he can see that 
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line it is given to him; very often glasses cannot be given 
them to see that line, but only 20/30 vision, and that is the 
best vision, in other words the eyes are not refracted 
properly, that is, deficiency is taken care of but the maxi¬ 
mum vision that he can obtain is 20/30; that becomes the 
standard for that individual; that each eye is refracted 
separately (R. P. 808) and those two glasses ground to 
that prescription and fitted into the frame; that with refer¬ 
ence to refracting each eye and grinding the proper lens to 
overcome the defect, as a practical matter what is done is 
this: a sample case is taken where you refract the right 
eye, say a plus three on the right eye, the person having 
never worn glasses before; without the lens they may prob¬ 
ably only have expressed about 20/70 vision or 20/100, 
which means that at 20 feet away they have what they 
should have at 100 feet to be normal, and with a plus three 
lens they get 20/20 vision, which means normal; and on the 
left eye a similar condition exists where they need a plus 
four lens for the left eye to give 20/20 vision (R. P. 809), 
and after each eye has been refracted separately, then both 
eyes are opened, that is, the blank is removed from 
254 one eye, and naturally a person who has 20/100 or 
20/70 vision for some time prior and then all of a 
sudden is given a 20/20 vision, they don’t get it clear; they 
get it confused; so that all that is done then is to reduce 
that amount on each eye to such an extent that things will 
stop moving, where they won’t be uncomfortable because, 
although they have proper correction, it is too radical a 
change for their eyes, so it is necessary to take a minus 
glass, which is the opposite of plus, and reduce it a quarter 
of a diopter, lenses usually being expressed in quarter 
diopters. 

That the Buhl Optical Company (R. P. 810) is actively 
engaged in the practice of optometry in Pittsburgh, Read¬ 
ing, and Erie, Pennsylvania; that he does not have any 
regular days to stop at any of those places, having men in 
each one of those places, and that none of the offices is de¬ 
pendent on him; that he doesn’t devote as much time to 
the practice, and hasn’t during the past few years as he 
did previously; that he gives a part of his time to each of 
these places (R, P. 811), does refraction and in addition to 
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that operates the Buhl Company here; that there are about 
thirteen or fourteen associated Buhl companies that he 
gives his attention to; that in Washington he spends from 
a day to a week about six times a year, spending his time 
around the store to see that the personnel handling the 
business is doing it in the proper manner, that the display 
cases contain the proper samples; checking the inventory 
to see that the inventory balances. That he doesn’t do any 
optometry work here personally (R. P. 812), although once 
in a while if there is a rush and a person comes in that 
wants to secure a pair of glasses or have a change 
255 made he might do that. That dizziness is not directly 
caused from the absence of glasses or from the pres¬ 
ence of improper glasses; that one of the direct causes 
would be an error in refraction; that it is known in numer¬ 
ous instances that people have dizzy spells after correction 
of vision, and if there is an error in that correction of vision 
the headache will persist; that he would not say that head¬ 
aches are a direct result of glasses but if it is an imperfect 
refraction headaches will result occasionally; that in his 
opinion proper focal arrangement will assist or ease the 
headache; that there is no such thing as a cure; that head¬ 
ache, as he understands, is not a direct or definite thing; 
that it cannot be localized entirely and seems to be a re¬ 
flection of some other condition, may be caused by any num¬ 
ber of things. That the proper focal arrangement will re¬ 
lieve many of those headaches (R. P. 813), some of which 
are due to nervous strain, and that nervous strain can fre¬ 
quently be relieved by glasses, leaving more energy to 
overcome the headache; that headache is not merely a 
nervous condition or nervous reflex but that there are a 
great number of causes for headaches, such as reading 
too fine print, which glasses indirectly may relieve some¬ 
what, that some people are susceptible to strong light; that 
proper glasses properly fitted in some cases may relieve 
nausea; improper refraction may be one of the causes of 
it, but there are many other things. 

That with reference to the printed price list, Exhibit K, 
he did not think the charge for single vision rimless glasses 
might run as high as $40; that the $28 plus $10 (R. P. 
814) is really $28 plus $2 plus $10 for a bi-focal lens, 


SILVER, ET AL. VS. LANSBUBGH & BRO., ET AL. 191 

256 which is extra; if a person wants a bi-focal it is 
$5 extra and if he wants Filtex bi-focal it is $10; 

that the price on Plaintiffs ’ Exhibit P is $5.85 for complete 
rimless single vision glasses without any lenses, and is not 
the pair of glasses or frames that the $30 would buy; but 
if one went into the optical department and saw an ad for 
$5.85 as a good business man the optometrist would show 
his various items. That the prices on the price list include 
the examination of the eyes (R. P. 815), there is no extra 
charge for the examination of the eyes, whether they sell 
a prescription or not, the charge being made for the lenses 
and the frames. That vrhat money actually comes in, if 
any, to the treasury of the District Buhl Corporation goes 
to Lansburgh and Lansburgh accounts for it to them, that 
being the only source of revenue from this firm and is the 
only store at present in the District. That Lansburgh don’t 
pay anything (R. P. 816) for them other than to deduct ex¬ 
press charges for anything sent collect, advertising charges, 
plus commissions, which is their rent; that the frames and 
lenses which are ground and sent down for use in the Dis¬ 
trict are sold by the Delaware corporation to the District 
Buhl Company. That with the exception of about one- 
tenth of one per cent (R. P. 817) all of the grinding and 
putting of glasses together is done in Pittsburgh. 

That Bausch and Lomb grind lenses and manufacture 
frames and instruments as well as telescopes and micro¬ 
scopes (R. P. 818); that a caratometer is another name for 
an ophthalmometer. That an ophthalmometer and a perin- 
ometer (R. P. 819) are instruments used by optometrists in 
the examination of the eye, and there is no difference be¬ 
tween ; that some optometrists have a case with trial 

257 lenses in the case; that the mirror is the basis for 
some of these instruments; that different manu¬ 
facturers make different models, and so forth (R. P. 820). 
That in using the pin-hole disc you can only determine the 
maximum vision that you can get; if you don’t get greater 
vision with the pin-hole disc than you got without it, then 
one can immediately be certain that there is some path¬ 
ology there regardless of what the refraction is; you have 
improper vision, and that he could not answer yes or no to 
the question that you can test the visual acuity with the pin- 
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hole disc and that that is the only thing that you can do 
with the pin-hole disc; that ihis thing called a pin-hole disc 
is an ordinary little pin-hole disc, a black disc with a pin¬ 
hole through it on a trial frame with which you test the 
visual acuity of one eye and then put the disc on the other 
eye, when you have a combination; that assuming they 
have a 20/40 line (R. P. 821), then the pin-hole disc will 
concentrate all that light in that pin-hole on one point but 
does not, however, tell which glasses to use, but only gives 
the maximum vision which can be hoped to be obtained with 
that eye; that if by the use of that pin-hole disc you can¬ 
not increase the vision over that without the pin-hole disc, 
then it is almost a foregone conclusion that there is some 
pathology in that eye which obstructs the vision, and if 
there is pathology there it is not a case for an optometrist; 
that in the use of the pin-hole disc you discover or learn 
the maximum visual acuity that you can hope to get from 
that eye, one eye being closed when it is used, and on 

258 Redirect Examination 

the witness testified that (R. P. 822) if with the use of the 
pin-hole disc you cannot get any aditional vision, then you 
are quite definite that this is a pathological case, that it is 
not necessary to use an ophthalmoscope but it is done as a 
matter of checking up when you cannot get more vision 
with a pin-hole disc, and if you don’t get more vision there 
is something wrong, and on 

Re-cross-examination 

the witness testified that it is necessarily a pathological 
case; that amblyopia is not always pathology, that am¬ 
blyopia simply means non-use of the eye; you may have dim 
vision or may have no vision; that you can have amblyopia 
without pathology; and on further 

Redirect Examination 

the witness testified that you can never cure anything, it 
depending on how long the eye has been out of use, that 
amblyopia means the non-use of the eye; that according to 
an ophthalmic dictionary in the witness’ possession it 
means bluntness and says “without organic lesion of the 
eye”; it may be partial or complete. 
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That when he testified (R. P. 824) that a person could 
be taught the mechanics of refraction in four weeks he did 
not intend to say and did not say that that person could be 
taught in four weeks a course in pathology, a course in 
physiology, a course in bacteriology, and a course in ad¬ 
vanced mathematics; that what he did say was that the 
mechanics of refraction with the use of the instruments that 
have been exhibited could be taught in that period 

259 of time. That he does not ask a person when that 
person first comes in whether he or she is subject to 

dizziness, and on further 

Re-cross-examination 

The witness testified “Amblyopia is dimness of vision 
from defective sensitivity of the retina” is a correct de¬ 
finition and that when it says “No organic change can be 
discerned in the eye” and “it is generally used to indicate 
loss of vision in which no organic change can be discerned 
in the eye,” it means that with the ophthalmoscope you 
could not detect any organic change in the eye which would 
cause amblyopia, that you would have to make a complete 
examination to find that out; that “hysterical amblyopia” 
has nothing to do with a pathological condition at all. 

(Thereupon the witness was excused.) 

260 (R. P. 826) Doctor Harry Roller, called as a wit¬ 
ness in behalf of the defendants, testified in sub¬ 
stance as follows: 

Direct Examination 

That he is a resident of the District of Columbia, has been 
practicing the profession of optometry for forty years, has 
been a member of the District Optometrical Society for 
about ten years, that he practices optometry at 1320 F 
Street, Northwest, in the city of Washington under the 
name of the Kinsman Optical Company, not as a corpora¬ 
tion, that he is the sole owner conducting the business under 
that trade name; that he moved to that address from Four¬ 
teenth Street about five years ago (R. P. 829); that he 
maintains his office right in back of the Kinsman Optical 
Company; that they have an optical business there, a com¬ 
plete place for the sale of everything pertaining to optom- 
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etry, employing opticians to do the fitting; that one can 
come there and have prescriptions filled or have a prescrip¬ 
tion made there; that that has been built up there for 
thirty years before there was any law regulating the prac¬ 
tice of optometry. That previous to that he practiced in 
Maryland; that he has conducted this optical business with 
a complete line of optical goods, opera glasses, field glasses, 
and everything pertaining to an optical establishment, and 
has practiced there for a good many years, having started 
to practice optometry in 1933, having learned his profes¬ 
sion from Doctor Powell, learning to use the necessary in¬ 
struments, the ophthalmoscope, retinascope, ophthalmo¬ 
meter, and everything; that it is necessary to have these 
things to diagnose these cases. That about two w r eeks ago 
he had a case where a young lady came in and 
261 wanted a pair of lenses made, saying she was near¬ 
sighted (R. P. 830), but he found that she wras a 
victim of pseudo-myopia, due to defect in the ciliary muscle, 
and that would not have been ascertained without the use 
of certain instruments. That optometry is the same as 
medicine or dentistry, it is and should be a profession. That 
previous to coming with Kinsman he was in Maryland and 
was on the board of examiners there. That as to his pro¬ 
fessional training he has been attending lectures, the asso¬ 
ciation always giving lectures and things like that; that 
there weren’t any schools at the time he began, and that 
there are a good many optometrists practicing now who 
are very good who have never attended school. That at the 
present time he thinks it is necessary to attend school and 
he w’ould not employ anybody w f ho had not attended school 
for this; that the two men he has are graduates, one from 
the Illinois school and the other from the Pennsylvania 
school; that there are many things that we learn in school 
today that were not knowm about when he started to prac¬ 
tice—something like medicine. 

That in diagnosing to prove the presence of pathology 
if it is determined there is no pathology present (R. P. 
831) an ophthalmoscope is used; that if it is determined 
there is no need for an ophthalmoscope a retinascope is 
ued to determine whether he is treating a minus or a plus, 
and the next thing is the ophthalmometer; that he has 
his test glasses there and tests vision with that, called a 


SILVER, ET AL. VS. LANSBURGH & BRO., ET AL. 


195 


retinascope, that he refracts with that, having in general 
three basis instruments. 

That the Kinsman Optical Company has advertised, that 
being the trade name purchased from the Kinsman 

262 Estate in September, 1921 (R. P. 832); that the 
Kinsman Optical Company does advertise “Eyes 

Examined. ’ ’ 

That three photographs identified as Defendants’ Ex¬ 
hibits T, U, and V are pictures of his store, tjbiat it has been 
conducted that way for the last thirty-five years. 

(Thereupon the photographs in question were received 
in evidence and were marked by the reporter, “Defen¬ 
dants’ Exhibit T,” “Defendants’ Exhibit U,” and, “De¬ 
fendants’ Exhibit V.”) and on 

Cross-examination 

he testified that in the first place the optometrist must ex¬ 
amine to see if there is any pathological condition present 
by the use of the ophthalmoscope; that the next procedure 
is determining whether the patient is myopic or hyperopic, 
which is done with a retinascope, whether they are near¬ 
sighted or far-signted; next (R. P. 833) is the examination 
for corneal astigmatism with the ophthalmometer, a sort of 
mirror. That in addition to those he uses the Madox rod 
for muscular inbalances in every case, making it a practice 
to give a thorough examination; that there are often per¬ 
sons who will come with minus lenses and it will be found 
that it is a case of muscular imbalance which is determined 
by the Madox rod, and in those cases it requires different 
treatment than glasses. That ophthalmic treatment is 
given by the use of different instruments (R. P. 834); if 
there is too much convergence or divergence an instrument 
is used to try to bring it down to normalcy, and some of 
those instruments are very expensive, that the amount of 
muscular imbalance cannot be corrected by glasses; you 
can put it on a prism but that does not always work 

263 and in some cases you cannot do anything about it. 

That in Maryland he is entitled to use the title of 
doctor because he has taken their examination; that they 
have the title of Doctor of Ophthalmology, and when the 
law was passed those who passed the examination were en- 
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titled to the title of doctor, those practicing before the ex¬ 
amination could continue but not with the title of doctor; 
that he took the standard examination under the Maryland 
law and his degree was conferred by the State of Maryland. 

That he would hardly say it was reasonable in four 
weeks’ time to be able to teach one everything they should 
know about optometry so that at the end of a four-week 
period they would know as much about optometry as he did 
and be capable of practicing optometry (R. P. 835) be¬ 
cause there is so much to learn about optometry besides just 
trying to sell a pair of glasses; that for example if you just 
put a chair at 20 feet from a chart and use a mirror and 
just ask the people, “Now, can you see this, can you see 
that?” and try on several sets of lenses, if that be called 
optometry it can be learned in two days, but that is all he 
will know. That using the ophthalmoscope and finding that 
the fundus is normal, then it is determined whether the 
person is short-sighted or far-sighted, minus or plus, and 
get the right lens, but that a slide with many sets of glasses 
on it has not been used in the last 20 years; in the first 
place the ophthalmoscope shows that there is no patholog¬ 
ical condition there; the patient is then examined to see if 
he can read certain letters (R. P. 836); a minus lens is 
dropped in the slide to see if he can see with that, and so 
forth, and he is sure some of the very important 
264 things cannot be learned within four weeks; that as 
a matter of fact, they go through regular routine 
tests and do not feel they can do a good job unless they 
test the muscles and everything; that they are tested for 
muscular deficiency after glasses have been fitted; that 
with muscular deficiency they can make him more com¬ 
fortable with glasses, which is done by testing with alpha¬ 
betical exercises to see that they function property, which 
is part of the function of an optometrist. 

That the business of the Kinsman Optical Company is 
handled separately from his professional operations of op¬ 
tometry (R. P. 837), but all the accounts that come in are 
entered in the same book; that he purchased it before there 
was any law regarding it, purchased it as a corporation, 
which was dissolved by the Kinsman Estate September 1, 
1921; that he has never operated in the District of Colum- 
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bia as a corporation; that he has about nine employees 
two of whom are optometrists and the rest opticians who 
fill the prescriptions; that there have been people who come 
in who have seen advertisements for $5, but that his charge 
is $2 for an examination (R. P. 838), but they expect to get 
it all for $5 and he tells them to go ahead. That he has one 
man in charge of merchandise selling microscopes and other 
merchandise; one optician who does nothing but fill pre¬ 
scriptions, and two men who do the surface grinding, fit the 
lenses into shape and put them in frames. That he always 
made a charge of $2 for an examination of the eyes, irre¬ 
spective of whether the glasses were bought there or not; 
that if the patient wants to have the prescription filled by 
him he will do it, and if not that is all right too; that 
265 his optical department sits back in the store from 
the other departments. That the photographs Ex¬ 
hibits T, U, and V show his store front and his name is in 
the picture (R. P. 839); that no changes have been made 
since the pictures were taken. 

That in his opinion optometry is a profession because 
there is a law to regulate the practice of optometry and 
schools where you go to learn it; that when he first started 
there was only one and now there are several; that an ex¬ 
amination has to be passed with the four-year course, and 
you cannot go out and practice without the proper licenses. 
That he has two registered optometrists in his employ; that 
he is usually the first one at his place of business every 
day and the one who usually closes up (R. P. 840). 

That a person under subjective examination may get 
clear vision, yet it would be proper and necessary to have 
an objective examination to see whether their vision would 
be comparable with the first examination; that there have 
been times when they get 100 per cent refraction but go 
ahead with the rest of the examination accordingly. That 
the examination is $2 plus the examination, or some $8 to 
$10 for the glasses; that it all goes in the same cash drawer 
but is specifically so much for the examination, so much 
for the frames, and so much for the lenses, the customer 
getting an itemized statement of what he is paying for; 
that he has nothing to do with the system of payment; that 
his $2 fee comes out first, but that they try to make it easy 
for them (R. P. 841); that everyone seems to be doing 



198 SILVER, ET AL. VS. LANSBURGH & BRO., ET AL. 

something for the people and he thought they would 

266 start an installment plan, too; that they have open 

accounts, advertised installment accounts about 

eighteen months ago, had to do it at first but it didn’t work 
out. That he does not have sales on glasses because you 
cannot determine the price until you find out what the pre¬ 
scription is; that you see these advertisements at a certain 
price but you can’t get it for that, some lenses costing a 
great deal more than others; some glasses you couldn’t buy 
at the advertised price (R. P. 842), and on 

Redirect Examination 

the witness testified that he is not now practicing optometry 
as when he bought the Kinsman Optical Company because 
they didn’t have the equipment that they have now; that 
they are advertising as the Kinsman Optical Company, 
having purchased that trade name; that it was a very re¬ 
spectably conducted business or he wouldn’t have bought 
it, and he has built it up and is using the same name for 
that reason; that they have advertised but have found that 
it wasn’t so profitable, and did it only because they had to; 
that long ago people would be furnished with glasses to 
look at moving pictures at distances and see different sub¬ 
jects—just an advertising scheme. 

That in connection with Defendants’ Exhibits W and X 
(R. P. 843), X being dated April 15,1937, and both exhibits 
being admitted in evidence, the witness stated that in con¬ 
nection with their establishment they have quite an expense 
to meet; that in the last seven or eight years department 
stores have started to advertise in a wav he considers more 
or less misleading inasmuch as they state a definite price; 

that they had quite a few people ask for charge ac- 

267 counts and as a result began extending credit to the 

public (R. P. 844); that they had a credit advertise¬ 
ment such as indicated by the exhibit but found they were 
better off without it. That so far as professionalism and 
advertising were concerned they were more or less on a 
spot when everyone else was advertising, but found that it 
was a mistake to advertise and have not advertised for the 
last 18 months; that he had a code of ethics—wouldn’t ex¬ 
actly call it advertising, but just a convenience to the pub¬ 
lic, a budget plan. That in Defendants’ Exhibit X his 
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name does not appear, merely the Kinsman Optical Com¬ 
pany, but he is the Kinsman Optical Company, but finding 
he was better off without advertising it was eliminated (R. 
P. 845), and today he uses no advertising medium, news¬ 
paper, radio, or anything. That the advertising in the clas¬ 
sified section of the telephone directory, having been taken 
up by the association, is to be taken out, and if that be 
called advertising he supposes he is advertising; that it was 
put in there because it is under optometrists, and they are, 
incidentally opticians also, fill prescriptions, and the way 
the rest of them go they will go, but that there won’t be any 
of these advertisments in the telephone directory after this 
issue. That in the second column (R. P. 846) of page 282 
of the classified winter and spring issue of the 1938 and 
1939 telephone directory, marked Defendants’ Exhibit Y 
for identification, his ad appears, inserted with his author¬ 
ity by the man who takes cares of his advertising, and that 
the name of Doctor Roller does not appear there. 

And on 

268 Re-Cross-Examination 

the witness testified that in no advertising medium has he 
ever advertised price or sales (R. P. 847). That he is fa¬ 
miliar with the code of ethics of the National Association 
and of the District Association and is a member of both. 
That he could not say he was familiar with the ruling in 
the code of ethics of the National Association (Plaintiffs’ 
Exhibit A), but knew they were not supposed to advertise 
price, that it would be impossible to do so and mean it; that 
to the best of his knowledge (R. P. 848) his advertising in 
the telephone directory complies with paragraphs 5 and 7 
of the code of ethics of the District Association. 

(Thereupon the witness was excused.) 

269 (R. P. 849) Doctor William B. Keely, called as a 
witness in behalf of the defendants, testified in sub¬ 
stance as follows: 

Direct Examination 

That for 18 years he has been a practicing optometrist, 
is located at 1342 F Street, Northwest, Washington, and 
has associated with him Rex B. Schulitz, that he practices 
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optometry in a store with a store front on the ground floor, 
having display rooms and a window on the front; that the 
photograph marked Defendants’ Exhibit Z is a photograph 
of the establishment where he practices optometry (R. P. 
850). 

(Thereupon the photograph in question was received in 
evidence and was marked bv the reporter “Defendants’ Ex¬ 
hibit Z.”) 

And on 

Cross-Examination 

he testified that the optical part of the business is owned 
by Mr. Fulkerson, that he owns stock in the Fulkerson 
Company; that the Fulkerson Company does not practice 
optometry; that he and Doctor Shelev are practicing op¬ 
tometry personally, not through a corporation; but as part¬ 
ners (R. P. S51); that he and Doctor Shelev handle the 
merchandise displayed in the window and they sell some of 
the merchandise. That the company holds the lease and 
he and Doctor Shelev sublet and lease some space to some 
company; the company sublets the entire establishment 
and he and Doctor Shelev rent space there; that he and 
Doctor Shelev pay $7,000 a year approximately; that the 
company pays rent (R. P. 852) and pays for the lights and 
such as that; that there is a total of about $8,000 a 
270 year for the building; that the space is leased by the 
optical company and in turn they sublet a certain 
part of that where they have their professional offices and 
examining rooms, which could be seen from the photograph 
through the door; that there is a curtain in front of it and 
you could not see into the room; that on the photograph 
appears the name of no corporation, only the name of Doc¬ 
tor Shelev and his name with the word “optometrv” (R. P. 
853). 

That he considers optometry to be a profession because 
it has professional responsibilities and professional ele¬ 
ments in it, and requires professional services and makes 
charges for those services; that they do profit by selling 
glasses aside from their fees (R. P. 854). That Doctor 
Fulkerson is no longer practicing, is in Florida, but his 
name is still carried as an optometrist and on the window 
it savs “Fulkerson-Sheley-Keelv, Eye Examinations.” 
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That they participate in profits on eye glasses inasmuch 
as it is a partnership and the total amount of eye glasses 
sold are included in the total amount of business done, and 
if there is any profit they share in it, and also participate 
as stockholders in the corporation (R. P. 855), and any 
dividends aside from what they get as optometrists. That 
he always charges for examinations, and if desired the pre¬ 
scription will be filled at his place, an extra charge being 
made for the glasses and rims. That he had advertised in 
the telephone directory, and does some direct advertising 
by direct mail circulars to patients, sending out a mail to 
his patients every two years (R. P. 856). That he doesn’t 
know whose name was signed to the letters, but that 

271 if he took care of them he would sign them. That if 
one had his eyes refracted and the prescription for 

the glasses filled at his establishment he would get a bill 
under the heading of Fulkerson-Sheley-Keely, the payment 
of which would go to the account of Fulkerson-Sheley-Keely 
in the Munsey Trust. 

(Thereupon the witness was excused.) 

272 (R. P. 857) Doctor Abraham S. Shaw, called as a 
witness in behalf of the defendants, testified in sub¬ 
stance as follows: 

Direct Examination 

That he is a practicing optometrist at 927 F Street in a 
building which he would not say was an office building or a 
commercial building, with his place of business on the first 
floor; that it does not have a store front; is not a corpora¬ 
tion (R. P. 858), simply a trade name under which he does 
business. That the photograph admitted in evidence as De¬ 
fendant’s Exhibit AA is a photograph of his place; that 
he did not have the pictures taken; that Defendants’ Ex¬ 
hibit BB (R. P. 859) is a view of a different portion, also 
Defendants’ Exhibit CC and DD. That he adopted the 
name Shaw Optical Company when he first began business 
and has practiced optometry in this place for 27 years. 
That he gained a practical knowledge of optometry but did 
not study optometry in any school whatever (R. P. 860). 

(Thereupon the photographs in question were received in 
evidence and were marked by the reporter, “Defendants’ 



202 SILVER, ET AL. VS. LAXSBURGH & BRO., ET AL. 

Exhibit AA” to, “Defendants’ Exhibit EE,” respectively.) 
and on 

Cross-Examination 

the witness testified that he was one of the men who got 
the optometry law through; that he worked for it and be¬ 
lieves in it; that he attended lectures by Doctor Sheffer- 
mann for months and months (R. P. 861). That when he 
began practicing there w T ere no recognized schools of op¬ 
tometry and that one learned his profession by studying 
under some other optometrist; that in those days they did 
not have the ophthalmoscope, just used lenses, and could 
not see whether the fundus was normal or not; that 
273 they could send them to an oculist but they did not 
have the retinascope at that time or any of these 
other instruments (R. P. S62), but did have the case of 
lenses and the chart, and that he has fitted thousands of 
pairs of spectacles that way. That he began to use these 
real methods of optometry ever since organized optometry 
was put in, ever since it was a profession to clean out com¬ 
mercialism, such as one going to the ten-cent store to buy 
glasses. That an optometrist, a professional man, should 
not advertise price; that there is no display case in his 
window anywhere. That the purpose of the retinascope 
is to find out if there is any disease of the eye, such as cat¬ 
aract and pink-eye (R. P. 863). That you can see the fun¬ 
dus of the eye with a retinascope; that he has a retinascope 
and uses it. 

(Thereupon four photographs referred to were received 
in evidence and marked respectivelv as PXQ. Exhibits 1, 
2, 3, and 4.) (R. P. 866) 

(A paper containing a picture of a retinascope was re¬ 
ceived in evidence and marked “Defendants’ Exhibit 0.”) 

(A paper containing a picture of an ophthalmoscope was 
received in evidence and marked “Defendants’ Exhibit P.”) 

(A paper containing a picture of an ophthalmometer was 
received in evidence and marked “Defendants’ Exhibit Q.”) 

(A paper containing a picture of a test lens frame was re¬ 
ceived in evidence and marked “Defendants’ Exhibit R.”) 
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(A paper containing a picture of a pin hole disc and a 
Maddox multiple rod was received in evidence and marked 
“Defendants’ Exhibit FF.”) 

(A paper containing a picture of a trial case was 
273a received in evidence and marked “Defendants’ Ex¬ 
hibit GO.”) (R. P. 867) 

(A paper containing a picture of a test cabinet was re¬ 
ceived in evidence and marked “Defendants’ Exhibit 
HH.”) (R. P. 868) 

(A paper containing a picture of an instrument called a 
stereo-campimeter was received in evidence and marked 
PI. PXQ. Exhibit 5.) (R. P. 869) 

(Thereupon the witness was excused.) 

274 (R. P. 871) Edvald L. Rasmussin, called as a wit¬ 

ness in behalf of the defendants, testified in sub¬ 
stance as follows: 

Direct Examination 

I 

That he is assistant advertising manager of the Chesa¬ 
peake and Potomac Telephone Company, has been assistant 
manager a year and a half, been with the local telephone 
company three years and with the Bell System fifteen 
years; and is acquainted with the publication of the tele¬ 
phone company with respect to the directories issued and 
published by them; that he has with him the telephone di¬ 
rectory for the spring of 1935 and the new book, that the 
subpoena called for the winter and spring of 1934 to 1935 
and the winter and spring of 1938 to 1939, and has had 
photostat copies prepared, the book being the file copy, j 
(R. P. 872) 

(A photostat of a page of the Washington classified tele¬ 
phone directory, winter and spring 1934 to 1935, page 264, 
was received in evidence and marked “Defendants’ Ex¬ 
hibit II.”) 

(A photostat copy of the cover of the Washington tele¬ 
phone directory winter-spring 1934 to 1935 was received in 
evidence and marked “Defendants’ Exhibit JJ.”) 

That the telephone company has a contract for the block 
advertisement of the Kinsman Optical Company, and they 
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also Have the advertisement of the Columbia Optical Com¬ 
pany, Optometrists, Dr. Edwin H. Silver (R. P. 874). 

(A photostat copy consisting of two sheets of advertising 
contract between the telephone company and Dr. Silver, 
summer of 1934, was received in evidence and marked 
“Defendants’ Exhibit LL.”) (R. P. 876) 

(Pages 282 and 283 of the 1938 to 1939 issue of the 

275 Washington telephone directorv were marked “De¬ 
fendants’ Exhibit MM.”) (R.P. 877) 

That in Defendants’ Exhibit MM appears advertising 
matter of the Kinsman Optical Company, Doctor Warren 
W. Brown, Doctor Pearlman, Doctor William Ferau, D. L. 
Rose, Doctor Chester P. Uhler, Doctor Evart Warren, 
Claflin Optical Company. That he cannot say that they 
are optometrists (R. P. 878), that if a person desires to list 
under a heading, stating that is his business, they accept 
that listing, and on 

Cross-Examination 

the witness testified that (R. P. 879) there were other list¬ 
ings he did not read; that they are all under the heading 
of optometrists, and it is assumed (R. P. 880) if they list 
under that heading that that is the type of work they are 
interested in; that some have advertising space and also 
have their name in there (R. P. 881); that the great ma¬ 
jority of persons whose names are under optometrists do 
not have cards; that the company’s procedure on pay 
listings is that every person who has telephone service is 
entitled to three free listings, which may be put under any 
heading whatsoever. Accordingly it is easily possible that 
some concerns, one concern with three men, might have all 
three men listed under the heading; that they would all be 
optometrists; that the number of names would not indicate 
the number of concerns, would indicate the number of op¬ 
tometrists. 

(Thereupon the witness was excused.) 

276 (R. P. 882) Archie D. Engel, a witness called in 
behalf of the defendants, testified in substance as 

follows: 
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Direct Examination 

That he is a practicing optometrist in the Kellogg Build¬ 
ing in Washington; that he recognizes the photograph, 
Defendants’ Exhibit NN, as the window in the office where 
he practices (R. P. 8S3). 

(Thereupon the photograph in question was received in 
evidence and was marked by the reporter “Defendants’ 
Exhibit NN.”) 

(Thereupon the witness was excused.) 

277 (R. P. 883) Doctor James Thomas Nelson, called 

as a witness in behalf of the defendants, testified 
in substance as follows: 

Direct Examination 

That he has been an optometrist since 1919; is a mem¬ 
ber of the District Society and also of the American Op- 
tometric Society (R. P. 884) and of the 0. E. P.; that De¬ 
fendants’ Exhibit 00 is his advertisement which appears 
in the newspaper, also Defendants’ Exhibit PP (R. P. 
885). 

(A sheet of paper with a clipping of a newspaper ad¬ 
vertisement was received in evidence and marked “Defen¬ 
dants’ Exhibit 00.”) 

(A sheet of newspaper with an advertisement was 
marked “Defendants’ Exhibit PP” and received in evi¬ 
dence.) and on 

Cross-examination 

the witness testified that an optometrist is one who special¬ 
izes in eye refractions to determine visual defects or mus¬ 
cular anomalies. That in his opinion optometry is a 
profession because of the intimacy involved in contact with 
the patient (R. P. 886); the determination of unknown 
facts such as causes for visual defects. That he has never 
advertised price in any way and that the two exhibits 
identified by him are the only two types of advertising 
he has ever used, which are in the form of an announce¬ 
ment; that he charges a fee (R. P. 887) for professional 
services in examining eyes; that there is a code of ethics 
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but be is not entirely familiar with it. That he can’t say 
it would be unprofessional for a professional man to ad¬ 
vertise and put his name in the newspaper. That al¬ 
though he is not familiar with paragraph 5, Article 

278 VTI, of the by-laws of the District Society, Plain¬ 
tiffs’ Exhibit B, he has tried to maintain such ethics 

(R. P. 888); that the advertising he has done is truth¬ 
ful; that he does not still advertise; that those were only 
forms of announcement and he hasn’t done that very 
recently; that he had one in the picture section of the news¬ 
paper the latter part of last year (R. P. 889) and since has 
entirely discontinued advertising. That if a professional 
man finds it necessary he does not believe advertising to be 
objectionable, and if he refrains from price that there 
would be no particular harm come from it. That he has 
never advertised frames and lenses (R. P. 890). 

(Thereupon the witness was excused.) 

279 (R. P. 890) Major Harrison Robb, called as a 
witness in behalf of the defendants, testified in sub¬ 
stance as follows:) 

Direct Examination 

That Defendants’ Exhibit QQ is a photograph of his 
place of business located at 1629 H, Northwest (R. P. 891), 
and that he is familiar with it. 

(Thereupon the witness was excused.) 

280 (R. P. 891) Doctor William F. Finn, called as a 
witness in behalf of the defendants, testified in sub¬ 
stance as followrs:) 

Direct Examination 

That he is a doctor of optometry practicing in the McGill 
Building on the third floor at 908 G Street. That Defen¬ 
dants’ Exhibit RR is his advertisement that appeared in a 
Washington newrspaper (R. P. 892). 

(A newspaper clipping of an advertisement by the wit¬ 
ness was marked Defendants’ Exhibit RR and received in 
evidence.) and on 
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Cross-examination 

the witness testified that he did belong to the District of 
Columbia Optometric Society and the American Optometrie 
Association but has not belonged to either for about four 
years (R. P. 893); and on 

Redirect Examination 

he testified that he quit paying dues to the District Society; 
and on 

Re-cross-examination 

that he had a license to practice. (R. P. 894) 

(Thereupon the witness was excused.) 

281 (R. P. 894) Doctor Frederick Milton Mercury, 

called as a witness in behalf of the defendants, testi¬ 
fied in substance as follows:) 

Direct Examination 

That he lives at 2400 H Street, Northwest, and has prac¬ 
ticed optometry approximately 25 years (R. P. 895), and 
has been practicing in the District about 18 years, and is 
registered and licensed to practice in the District of Co¬ 
lumbia, and is now practicing at Lansburgh’s department 
store, where he has been for approximately five and a half 
years; that prior to that time he had been with the Kahn 
Optical Company, 617 Seventh Street, Northwest, for 
around eleven or twelve years; that he is licensed and 
registered to practice optometry in the state of Pennsyl¬ 
vania. That he attended Kline’s in Boston, the Philadel¬ 
phia Optical College in Philadelphia, and also studied under 
Doctor Hubbard for three years at the Stevens Optical 
Company in Providence, Rhode Island. 

That he is employed by the Buhl Optical Company (R. 
P. 896); that he does not receive instructions from his em¬ 
ployer as to the method and manner in which he shall ex¬ 
amine eyes, or as to the amount of time he shall spend in 
the examination, or as to the manner and method and way 
in which he is to practice optometry. That he does not re¬ 
ceive any instructions from the Lansburgh Company with 
respect to the examinations to be made by him as to the 
time, manner, or method; nor does the Lansburgh manage- 
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ment give him any instruction as to the conduct of his prac¬ 
tice about optometry or with the conduct of the sale of op¬ 
tical merchandise in that optical department of their de¬ 
partment store (R. P. 897). That the prices for 
282 glasses and frames sold by him or Doctor Feldstein, 
his associate, are fixed by the Buhl Optical Company 
of Pittsburgh, to whom he writes for merchandise if any is 
necessary, and from whom he gets authorization to make 
any necessary expenditures. 

That when a customer comes in and says he would like 
a lens repaired or his eyes examined, they are taken into 
the refracting room and their eyes refracted: that they 
take their name, address, age, and as a rule their symptoms 
or troubles, which are usually told them by the patient; 
that he does not ask for symptoms, not being interested in 
symptoms, being interested in selling glasses (R. P. 898), 
and in selling glasses he must determine the measurement 


of the eye in order to sell the glasses; determine that there 
are no pathological conditions or no disease condition, noth¬ 
ing to hinder in the making of the examination: that after 
the examination is concluded the prescription is written and 
the glasses ordered. 

That in the refracting room the first thing he does is to 
use an oblique illumination to find out if there is any con¬ 
junctiva trouble or ocular or palpebra, and if there is does 
not refract the case at all, just merely refers it to an ocu¬ 
list. That if no such condition exists he then uses the 
retinoseope to give him an approximate measurement of 
the shadows and thus indicate an astigmatic condition if 
any is present. That the ophthalmoscope is then used to 
see if there is any abnormality of the fundus (R. P. 899): 
that if there is abnormality lie does not proceed further but 
simply suggests to the patient that In* visit an oculist 
283 or specialist in the eye, ear, nose, and throat. That 
if they have no one particularly in mind lie refers 
them to Doctor Cinci and has also used Doctor Green, 
Doctor Poindexter, and Doctor Ryan. 

That the first instrument he uses is the pinhole disc to 
tell whether there is any disease condition of the interior 
of the eye itself: that in the use in the pinhole disc if there 
is no improvement of vision he then knows there is some 
abnormality there and does not go further into tin* matter 



! 


SILVER, ET AL. VS. LANSBURGH & BRO., ET AL. 209 

i 

but refers the patient to an oculist. If there is an improve¬ 
ment there he knows it is just a visual defect and then uses 
the retinoscope or ophthalmoscope and the ophthalmo¬ 
meter, which measures the corneal curvature. That he 
uses the ophthalmoscope only when he linds no abnormali¬ 
ties (R. P. 900) and finds none with the pinhole disc. That 
the purpose of the ophthalmoscope is to disclose an ab¬ 
normal eye or a disease of the fundus. That he then goes 
into making a measurement of the arteries of the eye, which 
gives an approximate test, the arteries within the eye itself 
in the fundus. That he quite often has occasion to refer 
patients to oculists after discovering with the pinhole disc 
or the ophthalmoscope that there is an abnormal condition. 
That Defendants’ Exhibit SS is a batch of cards (R. P. 
901) picked at random, some going back to 1934, 1933, 1936, 
and 1937, of cases referred to oculists; that that is just 
part of them, that there are hundreds of other cards that 
have been referred to oculists. 

That he does not charge any fees for the examination 
(R. P. 902), nor any fees whether he refers the patient 
to an oculist or whether or not a pair of glasses is bought. 

That one coming into his place to have his eyes ex- 
284 amined and there being found no need for glasses, 
no charge is made; that eyes are examined free (R. 

P. 903); that if a prescription is desired it is given without 
charge; that a thorough examination is made. 

That when he examines eves and finds bv the use of in- 

• * i 

struments which he has named that there is no pathological 

1 b “ I 

condition, and that glasses are needed for corrective pur¬ 
poses, he goes through the examination (R. P. 904), which 
takes anywhere from three-quarters of an hour to an hour 
or more, a regular routine examination, using the oblique 
method, then a strong plus lens to examine the cornea and 
the eyelids, and then takes the ophthalmometer to measure 
the corneal astigmatism: then the retinoscope to measure 
the shadow of the eve; and then examine the blood vessels, 
all of which are given as an appropriate measurement, and 
the subjective measurement is really the measurement he 
goes by, which is done by tin.* test card ten feet away re¬ 
flected upon by a mirror, making a total of twenty feet. 
That after the subjective method is used it is checked on 
his examinations, which will vary from these different in- 

I 

i 


I 
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struments (R. I*. 005), giving the final conclusive examina¬ 
tion subjectively from the test cards. That he then writes 
the proscription and orders the glasses, the original being 
retained and a copy sent to Pittsburgh, where tin* glasses 
are made up, the price be ini; - fixed accord ini; to the price 
chart in the oflice, at the store, which is received from Pitts¬ 
burgh. That in about a day tlie glasses are returned and 
he checks the glasses over and neutralizes the lenses ac¬ 
cording to power and axis, and they are filed away wait¬ 
ing for the patient to return when delivery is made. 
285 That the glasses are checked back with the prescrip¬ 
tion before they are filed away (R. P. !M)(J), and when 
the patient comes in are adjusted and fitted as comfortably 
as possible. That the money is rung up on the cash register 
or if a charge is made a charge slip is made out and goes 
through the store, a report of the amount of business done 
each dav being sent to the Pittsburgh oflice each evening: 
that the report that is >ent upstairs is made out on their 
tally sheets, a cash tally and a charge tally, sent to the office 
every evening with the cash (R. P. !>o7). That there is ten 
dollars in cash in the morning for change, which is deducted 
from the total receipts each day to show the amount of 
business clone, and that goes to the oflice- every evening with 
the two tallies, tile charge and cash tally: that an employee 
clears the cash register every evening just before closing 
time, making down the number of sales and the amount of 
business done in cash business, and their report must tally 
when it goes upstairs. That a regular daily report sheet 
is sent to Pittsburgh which contains tlie job number, the 
patient's name and the amount of the sale and whether it 
was charged or cash paid. That there is a total weekly re¬ 
port sheet: they add tin* number of sales and the number 
of repairs and cash and charges, and also mark down on 
tin* total report sheet for the week the newspapers that 
have been used during ihe week, which is the nature of the 
report, to the Buhl Optical Company at its office in Pitts¬ 
burgh ( R. P. DOS). That In* believes he was hired by the 
Buhl Optical Company, Doctor Stapsv being the one who 
hired him. 

That the examination room in which customers are ex¬ 
amined is ID feet long: the chair used for patients 
28(> to sit on extends out about a foot probably from the 
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wall itself: that lie uses a 15-f’oot line in order to get 
normal vision 20 20: that the room has ample space, is 10 
feet by 5V5, 5 1 feet wide and 10 feet long: that there is a 
ceiling to the examination room three-quarters of the way 
over the wall (R. l\ 000). That he would say it was very 
• |iiiet in the booth and quite dark with the lights out and 
very comfortable, no noise to disturb, and he finds it quite 
practical and comfortable to conduct an examination there, 
and on 

(Toss-examination 


the witness testified (R. P. 010) that they have a 10-foot 
room and reflect the other 10 feet with the mirror, and use 
the 15-foot line, which gives the correct vision in making 
the examination: that it is a normal test, a 20-foot test; 
the 15-foot line is considered normal, as well as the 20-foot 
line is considered normal ( P. P. Oil): that he doesn't have 
a 20-foot room, has a 10-foot room and is giving the 15-foot 
test notwithstanding that In* has mirrors to reflect. 

That lie is dealing with the Buhl Optical Company of 
Pittsburgh (B. P. 012), which is the company that fixes the 
prices; that he has a price list right there at the office and 
there is no necessity of communicating with them. That 
Defendants' Kxhibit X is the only price list that they keep 
at tin* store. 


That (R. P. 01.‘>) if he advertises glasses for $5.45 the 
number of the glass is shown, and if a patient comes in they 
will be given to him with the type of frame as advertised: 
that the advertisement exhibited to him is a 'PI 12 and the 
price of that frame is $.*>.85 (R. P. 014) ; that $2.50 is 
287 the price of the frame; with the bows it is $.*>.85, and 
that section is not then-, but lie has that section of 
tin* price list in his office. That, referring to Defendants' 
Kxhibit X, of that price list there is a section that is not 
there (R. P. 015): that there is just one section which is 
not there, which is a full page section like the others, and 
that it is on that section which is not in this exhibit where 
the particular frame at $.*).S5 appears; that the sperical 
lenses would be $5.85, with the frame $8.S5 : with cylindrical 
correction it would be $0.M5. 

That he went to the Philadelphia Optical College (R. P. 
01(5). which was an attendance and correspondence school; 
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that he was there in 1915 and attended the clinic under 
Doctor Leavitt, the ophthalmologist, attending the school 
one vear but working for Doctor Leavitt for two vearx. 
That he spent one year there and graduated from that par¬ 
ticular school and got a degree of doctor of optics; that he 
believes that school gives that degree by correspondence, 
or did at that time. 

That the Klein School in Boston (R. P. 917) is known as 
the Massachusetts School of Optometry; that he recognizes 
the bulletin of the Massachusetts School of Optometry as 
being the school he attended, and that it contains the name 
of Doctor Theodore F. Klein (which document was identi¬ 
fied as Plaintiffs’ Exhibit EE). 

That he did not get a degree from this Massachusetts 
school (R. P. 918), that he attended there a year, that they 
had a four-year course there and give degrees now but did 
not give degrees then, which was 1912. 

288 That he attended a school in Providence conducted 
by the Stevens Optical Company (R. P. 919) and 

studied under Doctor Hubbard in the ophthalmic service 
for three years while he was attending high school, and one 
year at Klein’s and one year at Philadelphia Optical Col¬ 
lege and two years under the ophthalmic surgeon at Doc¬ 
tor Hubbard's in Philadelphia, Pennsylvania, and two 
years at the clinic; that he has studied practically ever since 
he left high school and is still studying; that he actually 
attended these different schools three, four, or five years, 
two years in the clinic, making seven years altogether (R. 
P. 920); that he does not consider it necessary in order to 
be able to practice his profession properly that he should 
study that long, but that he did it to keep brushed up and 
so he could progress along with the work; that the science 
of optometry has progressed during all that time, and want¬ 
ing to keep up with it he went to school all these years. 

(Thereupon tin* witness was execused.) 

289 (R. P. 921) Doctor David S. Block, called as a 
witness in behalf of the defendants, testified in sub¬ 
stance as follows; 
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Direct Examination 

That his full name is David Sylvan Block, that he re¬ 
sides in the District of Columbia and is practicing optome¬ 
try at 908 Fourteenth Street, Northwest, which is a build¬ 
ing having four stories (R. P. 922) facing the street with 
a central areawav leading into a large hallway on the first 
floor, the rear of which is his office. That he has been 
practicing optometry off and on for the past thirty years 
and is registered and licensed to practice optometry in the 
District of Columbia; that he is registered in Maryland 
but has not paid his annual fee; that he came to the Dis¬ 
trict of Columbia originally in 1917 (R. P. 923); that he 
is familiar with how and where optometry was practiced 
in 1917 when he first came to Washington up until 1924, 
the time of the passage of the Optometry Act; that optome¬ 
try was practiced in mercantile establishments, both exclu¬ 
sively optical stores and with jewelers and sometimes in 
drugstores; that just prior to his arrival here there was a 
Liggett’s store in the Press Company Building, prior to 
his official practice here, but before that he was in their 
store (R. P. 924) and had an optometrist there in 0’Don¬ 
nell's or Liggett’s quite a few years back; that advertising 
was done in those establishments, that neon signs were not 
known from 1917 up to 1924, but electric signs were used 
(R. P. 925). That he attended school in 1907 and at that 
time the word optometry was in use, was not common but 
had already been coined. That since the passage of the 
Act in the District of Columbia he sees not much change, 
that optometry is being practiced with some drug- 
290 stores, is still practiced in jewelry stores and de¬ 
partment stores and private offices, and on 

Cross-Examination 

he testified that he lives at 1833 California Street, North¬ 
west, is 47 years old, has been practicing off and on for 
thirty years and is practicing optometry now in the rear 
of 908 Fourteenth Street, Northwest, where his office is 
and where he has been practicing since November 1, 1938; 
that he returned to Washington in 1937 and took the place 
he is in today, but after two months the Katz’s Jewelry 
Store opened up in the city and he leased space from them 
and was there until thev sold out at the beginning of last 
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year; that he then took a place on FI Street in the National 
Theater Building at a high rate of rent; the rent was raised 
later and he couldn’t stand it and went back to the orig¬ 
inal place (R. P. 92(5); that when he was away from town 
he was practicing law in the city of Atlanta, Georgia, for 
four years, is a member of the District Bar and practices 
from time to time (R. P. 927), having been admitted on 
motion from the State* of Georgia, where he passed the 
bar examination six years ago. That prior to the time 
lie was practicing law in Atlanta he practiced optometry in 
the city of Washington (R. P. 928): that lie is not engaged 
in practicing law in tin* District of Columbia in connection 
with the business of optometry, but if a case presents itself 
that lie can handle he naturally accepts it. That he does 
not think it is the right to practice law and optometry at 
the same time and would rather practice law for half what 
he is making in optometry, but has to make a living 

291 to take care of his family; that he recognizes law is 
a profession and has the honor of being a member 

of the bar. 

(Thereupon the witness was excused.) 

292 (R. P. 929) Mrs. Ruth Snyder, called as a wit¬ 
ness in behalf of the defendants, testified in sub¬ 
stance as follows: 

Direct Examination 

That she is employed at Lansburgh's; that she visited 
the office of Doctor Silver December 14 or lo, 1938 (R. P. 
929) 

(Thereupon the witness was excused.) 

293 (R. P. 931) Jane Largent, called as a witness in 
behalf of the defendants, testified in substance as 

follows: 

Direct Examination 

That her name is Mrs. Jane Largent, employed at Lans¬ 
burgh's department store; that she visited Doctor Silver's 
office for the purpose of having her eyes examined (R. I’. 
932); that he examined her eyes and prescribed glasses for 
her; that she did not bin* glasses: that an effort was made 
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to sell her glasses by both his assistants that she talked to 
about the glasses (R. P. 933); that Doctor Silver was there 
and examined them first. 

(Thereupon the witness was excused.) 

294 (R. P. 933) Mrs. Viola Feden, called as a witness 
in behalf of tin* defendants, testified in substance as 

follows: 

Direct Examination 

That her name is Mrs. Feden, employed at Lansburgh’s 
Department Store: that she went to Doctor Silver's office 
about a week ago to have some glasses repaired; that she 
saw the girl in the office and told her she wanted the glasses 
repaired as quickly as possible, the glasses being her hus¬ 
band's; that the glasses were repaired, she called for them 
and paid for them (R. P. 935). 

(Thereupon the witness was excused.) 

295 (R. P. 937) Doctor Henry J. Feldstein, called as 
a witness in behalf of the defendants, testified in sub¬ 
stance as follows: 

Direct Examination 

That he lives at 744 Princeton Place, Northwest, in the 
District of Columbia; is by vocation an optometrist regis¬ 
tered in the District of ('olumbia in 1932 by examination 
(R. P. 93S) given by the District of ('olumbia Hoard of 
Examiners; that he is registered in the state of Xew .Jersey 
and in the state of Illinois, has a degree of doctor of 
optometry received in Illinois, that he took the full course 
there, which was two years at that time, entered in 1929, 
graduated in 1931; that he did not go to other schools of 
optometry but had an academic education in other uni¬ 
versities, Xew York I’niversitv two vears, where he took 
advanced Spanish, intermediate Algebra, and chemistry 
(R. P. 939) and a course in English, no history at that 
time; is a graduate of Boy’s High School in Brooklyn. 
That he practices optometry at Lansburgh and Brother's 
department store and has for five and a half years, is em¬ 
ployed by the Buhl Optical Company. That the Buhl Op¬ 
tical Company does not dicate to him in any way whatso- 
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over whether lie should or should not make an examination 
in a certain way of customers coming into that department 
where lie is employed; nor does the Buhl Optical Company 
place any restrictions on him as to the length of time to 
be devoted in the refraction of a customer’s eyes; nor 
does the Buhl Optical Company in any way interfere with 
him in the freedom of his action in the examination of a 
customer’s eyes (R. J\ 940); or the manner or way in 
which customers’ eyes are to be examined, nor order 

296 or advise or tell him in any way about the length 
of time that lie shall take in the examination of a 

customer's eyes. That neither Lansburgh's management 
nor the Buhl Optical Company interiors with him in the 
examination of a customer’s eyes in any way at all. That 
there is no charge of a fee for any examination made. That 
when a customer comes into the store to have his or her 
eyes examined and it is found that that customer is either 
a pathological case or requires no glasses at all, no fee is 
charged for such examination (R. P. 941). That a pre¬ 
scription is given and if the customer wants to have it 
filled elsewhere he may. That there is a price list of 
items which he follows, which list is prepared by the Buhl 
Optical Company; that the Lansburgh management does 
not in any way advise or instruct him as to the price or 
prices to be charged a customer for glasses, frames, or 
both. That the Lansburgh management does not in any 
way interfere with or instruct him with respect to the ex¬ 
amination of a customer’s eyes and the sale of glasses; 
that when a customer comes in to have his or her eyes ex¬ 
amined he gives them a proper thorough examination as 
required; proceeding with the regular routine examination 
by taking the case history, the visual acuity, and if there 
has been any correction finds out how long glasses have 
been worn (R. P. 942): that he looks at the eyes externally 
to see if there is any abnormal condition present or any 
infection; then proceeds with the oblique lens and then pro¬ 
ceeds finally with the ophthalmoscope. That the use of 
illumination will tell if there is any inflammation of the lids, 
any ulceration of the lids of the eyes, and if present the 
patient is referred to a medical man for treatment. 

297 That if illumination will show that condition does 
not exist he will look at the eyes with an ophthalmo- 
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scope to determine if there is any internal pathology pres¬ 
ent on the retina or the fundus of the eye, and if such con¬ 
dition is found the patient is referred to a medical man for 
treatment; that lie is not concerned with the nature of that 
condition (R. P. 043). If the ophthalmoscope shows there 
is no pathology he proceeds with the regular eye examina¬ 
tion for the prescription of glasses; that he will use the 
ophthalmeter and examine for corneal astigmatism of the 
eye, make a record of that finding and then make a sub¬ 
jective test by the use of a trial case. After the use of the 
ophthalmeter the retinascope is used to determine the re¬ 
fractive condition of the eye and what lens the patient 
would require, and to give a general idea as to what cor¬ 
rection the patient would take, and he checks up on that 
with a trial case. That he makes a muscular examination 
during the examination, that is, with the trial case with 
prisms and lenses in the trial case, and then gets the final 
correction of which he makes a record on the prescription. 
That the correction is obtained by both objective and sub¬ 
jective tests; the subjective would be the court of last re¬ 
sort, which is the trial case (R. P. 044), which is done by 
the use of a fogging method, putting the lens in front of 
him and then looking for any spasm of the eye muscles, 
and then proceed to determine what correction the patient 
needs to get a 20 20 vision or a normal vision; then he has 
the focal correction. That after he has the focal correction 


lie puts the findings down and writes the prescription, 
which is recorded on a prescription card and is sent 
298 to be filled according to the way it was recorded. If 
the customer wants to fill it a duplicate record of the 
prescription is made that lie is going to have filled; that 
he sends prescriptions to the Buhl Optical Company to be 
filled; that they are sent back to him and delivery of the 
glasses made when the patient calls for them: that when 
glasses are returned from the Buhl Optical Company he 
checks the prescription when the glasses are received to 


find out if it is correct as written, and if it is tliev are ad¬ 


justed and delivered when the patient calls for them (R. 
P. 945); that he makes any adjustments needed, that is, 
with the temples or the bridge, to see that it is not too tight, 
in other words, makes the glasses fit the patient properly, 
having in mind the ease and comfort of the patient. That 
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oblique illumination is more or less an ordinary flashlight, 
a light put in front of the eye to determine just how the 
eye reacts to that light, the purpose of which is to ascer¬ 
tain any external conditions of the eye, and if there is any 
he is referred to a medical man for treatment, and on 

Cross-Examination 

die witness testified that he went to the Northern Illinois 
School, taking the course of one who entered without hav¬ 
ing an academic education (R. P. 946); that he follows up 
all the new developments of optometry as far as he can; 
that he takes the Optometrical Weekly and the Journal 
Review and follows up all the annual developments and 
has taken all of the courses that have turned up; that he 
has kept up with the advancement of optometry by read¬ 
ing optometrical literature and studying, and is still doing 
it. 

299 In the District Court of the United States for 

the District of Columbia 

Equity No. 38801 

Edwin H. Silver, et al, Plaintiffs , 
vs. 

Lansburgh and Bro., et al, Defendants. 

A true copy of the annexed condensed statement in nar¬ 
rative form of all the testimony adduced in the above-en¬ 
titled cause was this 9th day of August, 1989, personally 
served upon Richard K. Lyon, Esquire, Evans Building, 
Washington, D. C., attorney for the defendants. 

SWINGLE AND SWINGLE, 

By EDWIN A. SWINGLE, 
Attorney for Plaintiffs. 

300 Findings of Fact and Conclusions of Law 

Filed May 8- 1939 

# # 

The plaintiffs, by their amended bill of complaint filed 
December 16th, 1936, seek an injunction to restrain the de¬ 
fendant corporations from directly or indirectly engaging 
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in the practice of optometry in the District of Columbia. 

The claim for relief is based upon two grounds, namely: 
(a) that optometry is a learned profession, the very nature 
of which prohibits the practitioner thereof from any af¬ 
filiation or connection with a corporation or non-optom¬ 
etrist; and (b) that the Optometry Law of May 28, 1934 
specifically prohibits the employment in this jurisdiction j 
of duly registered and licensed optometrists by a corpora¬ 
tion or non-optometrist. 

The plaintiffs are optometrists duly registered and li¬ 
censed as such by the District of Columbia under the pro¬ 
visions of an Act of Congress, approved May 28, 1934, 
entitled “An Act to regulate the practice of Optometry in 
the District of Columbia,” and are entitled to practice the 
profession of Optometry in said District of Columbia, and 
they are now engaged in the practice of their said pro¬ 
fession of Optometry in said District. They bring this 
suit in their own right and on behalf of all duly registered 
and licensed optometrists similarly situated in the District 
of Columbia. 

The defendant, Lansburgh and Bro., is a corporation 
organized under the laws of the District of Columbia, with 
authority to conduct a general mercantile business. 
301 For some years it has operated and now operates a 
department store at Number 420 Seventh Street, 

N. W. in the City of Washington, D. C. 

The defendant, Buhl Optical Company, is a corporation 
organized under the laws of the District of Columbia and 
authorized to manage, conduct, operate and own optical 
and optometrical stores, either managed, conducted, op¬ 
erated and/or owned by itself or others jointly, and to hire, 
engage, use and employ licensed optometrists to examine 
the eyes of patrons and to furnish and fit eyeglass require¬ 
ments for the improvement or correction of visional de¬ 
fects or deficiencies of the eyes of such patrons. 

The defendant, Buhl Optical Company, a Delaware cor¬ 
poration, although made a party, is not before the court. 

On the 24th day of July, 1935, the defendant, Lansburgh 
and Bro., entered into a contract with its codefendant, the 
Buhl Optical Company, whereby Lansburgh leased to Buhl 
for a period of three years from September 1st, 1935, the 
exclusive privilege of conducting an optical department 
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“wherein there will take place the examination of the eyes, 
the sale of eye glasses and other usual optical goods on 
the main floor of the store,” in a space or location to be 
designated by Lansburgh. 

The Buhl Optical Company by this contract agrees to 
hire and pay the wages of all employees necessary to the 
proper conduct of its business, and Lansburgh and Bro. 
agreed to pay each week to such employees the wages due 
them as directed by Buhl Optical Company. 

The contract further provides that all moneys receivable 
from the sale of merchandise in the optical department 
shall be paid to and collected by Lansburgh, who shall re¬ 
tain as rental a sum equal to twenty per cent of the entire 
gross business done by Buhl, credit and cash, less returns 
and refunds, for each and every month of occupancy. Buhl 
guarantees to Lansburgh a minimum return as rental the 
sum of $4500.00 each fiscal year during the term of the 
lease, based on a minimum gross volume of business 
302 of $22,500.00 for each such fiscal year. Lansburgh 
and Bro. guarantees payment of all charge and 
credit sales when approved and passed by it. Buhl agrees 
to spend for advertising the optical department a mini¬ 
mum sum equivalent to five per cent of the gross volume 
of business. 

Provision is made for an accounting on or about the 
15th of each month for the preceding month, and Lansburgh 
agrees to pay over to Buhl all moneys collected from the 
optical business, less the rental, wages of employees and 
other authorized expense, including freight, advertising 
and advances on vouchers, and in the event moneys ad¬ 
vanced in any one month exceed the rental charges for that 
month, it is agreed that the difference shall be paid forth¬ 
with by Buhl. 

The contract further provides: 

“The Lessee (Buhl) agrees to abide by all the store 
rules and regulations, and the Lessor (Lansburgh) shall 
be the ultimate arbiter in all disputes or adjustments which 
may arise in the course of the business with customers or 
between employes. The Lessee shall discharge any em¬ 
ployee the Lessor shall request for the welfare of the 
store. ’ ’ 
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1 ‘It is agreed between the parties that the business of 
the Lessee with reference to advertising and sale of goods, 
shall be conducted to all outward appearances as part of 
the business of the Lessor under the name of LANS¬ 
BURGH’S.” 

• * * 

“* * # No advertising of any nature shall be used by 
the Lessee unless submitted to and approved by the Les¬ 
sor.” 

“The Lessee agrees that it will carry in stock merchan¬ 
dise which shall in character be in keeping with merchan¬ 
dise offered for sale throughout the store. The depart¬ 
ment of the Lessee shall be ready for operation during the 
business hours of the Lessor, and the Lessee agrees to 
mark the selling price of its goods in plain figures; and 
said prices shall meet legitimate competition in the District 
of Columbia.” 

Pursuant to the leasing agreement the defendant, Lans- 
burgh and Bro., designated a space or location on the main 
floor of its store to be occupied by Buhl. This space was 
properly equipped with the necessary facilities for 
303 the examination of the eyes and the sale of\ eye 
glasses and the usual optical goods. It was placed 
in charge of an optometrist duly licensed and registered 
under the optometry law of the District of Columbia. The 
examination rooms are of modern design and afford the 
necessary privacy. The optometrist is furnished with all 
mechanical devices and instruments used by optometrists 
generally in determining visual defects and in the adaption 
of lenses for the aid and relief thereof. 

The leasing contract was otherwise complied with by 
the parties. Lansburgh received and collected all receipts 
from the sale of merchandise; paid the wages of the em¬ 
ployees hired by Buhl, and accounting was duly had be¬ 
tween the parties. Advertisement of the optical depart¬ 
ment was prepared by Buhl and approved by Lansburgh, 
and the business with reference to such advertising and 
sale of goods was conducted to all outward appearances as 
part of the business of Lansburgh. The salary of the 
optometrist was paid by Buhl and no charge was made for 
the examination of the eyes. 
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The optometrists employed by Buhl, and who are in 
charge at the Lansburgh store, have full and exclusive 
control, without direction from the defendants or any of 
their officers or employees, in their practice of optometry. 
The defendants do not direct them in the manner they pur¬ 
sue their practice nor in the kinds of prescriptions given. 
These matters are left entirely to the judgment of the 
optometrists. They and they alone examine the eyes of 
the patients, and adapt the lenses for the correction of 
such defects. 

In the examination of the eyes for the purpose of deter¬ 
mining visual defects and in the adaption of lenses for the 
aid and relief thereof, the optometrist uses various devices 
and instruments. Among such instruments are the Retino- 
scope, Ophthalmoscope and Ophthalmometer. Test lens 
sets consisting of spheres, cylinders and prisms are used 
in connection with a test lens frame, or similar de- 
304 vice to test the patient’s ability to read letters and 
numerals from a test card or chart. It is here and 
finally that the patient, himself, fits his eyes by a system 
of trial and error aided by the optometrist. 

Optometry is not a learned profession, comparable with 
law, medicine and theology, notwithstanding standards of 
education are prescribed by the statute and rules of the 
Board. It certainly has nothing in common with law or 
theology and, until recently, it was never claimed to be a 
part of medicine. E. E. Harrington in his History of 
Optometry (1929) says: 

“1. Ocular refraction is not, and never has been, a part 
of medicine, either by inheritance, basic principles, develop¬ 
ment or practice. It is an applied arm of optical science, 
resting upon the work and discoveries of physicists and 
opticians through the ages, down to modern times. It does 
not treat the eye, whether in health or disease, but adapts 
the light waves which enter the eye, in accordance with 
optical principles, so as to produce focused and single vi¬ 
sion with the least abnormal exertion on the part of the 
eye. And, finally, its distinction from and independence 
of medicine have been affirmed by supreme court decisions 
in every case in which the question has been brought up 
for adjudication.” 
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The optometrist licensed to practice in the District of 
Columbia is expressly prohibited from using any title in¬ 
dicating that he is engaged in the practice of medicine or 
the treatment of the eye. Physicians and surgeons are ex¬ 
empted from the provisions of the Act, and may practice 
optometry without being licensed thereunder. §§ 279 and 
280, Tit. 20, D. C. Code (1929). 

Furthermore, in the District of Columbia many of the 
licensed optometrists advertise in the press and in the tele¬ 
phone directory. They maintain store fronts with attrac¬ 
tively decorated display windows. Electric signs are not 
uncommon. 

The facts in evidence justify the conclusion of the Court 
of Appeals of Maryland in the case of Dvorine v. Castel- 
berg Corp., 170 Md. 661, 669, and the court here 
305 finds that optometry “is essentially a mechanical 
art, which requires skill, manual dexterity and a 
knowledge of the use and application of certain mechanical 
instruments and appliances designed to measure and re¬ 
cord the errors and deviations from the normal which may 
be found in the human eye, rather than the knowledge and 
learning appropriate to professions or callings which deal 
with causes and conduct rather than with conditions and 
effects. It is in its nature empirical rather than learned.’’ 

The court further finds that the defendants, Lansburgh 
and Bro. and Buhl Optical Company are not engaged in the 
practice of optometry in the District of Columbia contrary 
to the provisions of the Act entitled “An Act to regulate 
the practice of Optometry in the District of Columbia,” 
approved May 28th, 1924. 

Conclusion. 

There is sharp conflict of authority. The cases are re¬ 
viewed in Dvorine v. Castelberg Corp., supra; State ex rel. 
Attorney General v. Gus Blass Co., 193 Ark. 1159 and 
State v. Gate Optical Co., et al., 339 Mo. 427. See, also, 
Georgia Board of Optometry v. Friedman, 183 Ga. 669. 

The primary purpose of the Code, Tit. 20, §§ 261 et seq., 
is the protection of public health and not to further per¬ 
sonal interests of optometrists by protecting the calling 
itself. 
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The amended complaint must be dismissed, and it is so 
ordered. 

0 R LUHRING 

May 8th, 1939. Justice. 

306 Order Dismissing Amended Bill of Complaint 

Piled May 29 1939 

# # # 

This cause having come on for hearing on January 23rd, 
1939, by the Court without a jury, and the Court, upon the 
trial of the issues therein and upon consideration thereof, 
having made its findings of fact and conclusions of law, 

It is this 29" day of May, 1939, hereby ORDERED, AD¬ 
JUDGED and DECREED that the amended bill of com¬ 
plaint, hereinbefore filed by Edwin H. Silver and M. Luther 
Dicus against Lansburgh & Bro., and the Buhl Optical 
Company of the District of Columbia, be and the same 
hereby is dismissed. 

0. R. LUHRING, 
Justice. 

Approved as to form: 

SWINGLE AND SWINGLE, 

By EDWIN A. SWINGLE 
Attorneys for Plaintiffs 

LYON AND LYON, 

By RICHARD K LYON 

Attorneys for Defendants 


307 Notice of Appeal 

Filed June 10 1939 
* # # 

Notice is hereby given this 10th day of June 1939, that 
Edwin H. Silver and M. Luther Dicus, plaintiffs in the 
above entitled cause, hereby appeal to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 29th day of May, 
1939, in favor of defendants Lansburgh & Bro. and Buhl 
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Optical Company, of District of Columbia, against said 
plaintiffs, Edwin H. Silver and M. Luther Dicus. 

SWINGLE AND SWINGLE, 
By EDWIN A. SWINGLE 
Attorneys for Plaintiffs 


Memoranda 

June 10-1939. 

Bond ($250) of plaintiff on appeal—filed. 


July 11-1939. 

Time for filing transcript of record in United States 
Court of Appeals extended to and including August 29, 
1939. 


308 Statement of Points Upon Which Appellant 
Intends to Rely on Appeal. 

Filed July 11 1939 

* # * 

1. The Court erred in dismissing the amended bill of 
complaint. 

2. The Court erred in refusing to enter a decree grant¬ 
ing the relief prayed for by the plaintiffs. 

3. The Court erred in its findings of fact and conclusions 
of law. 

4. The Court erred in failing to find that the defendant 
corporations are not and cannot be registered or licensed 
to practice optometry under the Statute, and are not ex¬ 
cepted from the Statutory requirements. 

5. The Court erred in failing to find that the defendant 
corporations hold themselves out to the public by way of 
advertisements and otherwise as being able to practice and 
do actually practice optometry as defined by the Statute. 

6. The Court erred in finding that the defendants are 
not engaged in the practice of optometry in the District of 
Columbia contrary to the provisions of the Act entitled 
“An Act to Regulate the Practice of Optometry in the Dis- 
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trict of Columbia”, approved May 28, 1924, and particu¬ 
larly Section 20 (b). 

7. The Court erred in failing to find that optometry is 
not a business but is a highly skilled, technical and learned 
profession, identified with the conservation and restoration 
of human health and vision and therefore charged with a 
public use. 

8. The Court’s findings of fact and conclusions of law 
are inconsistent in that the Court found that the practice 

of optometry requires privacy, is essentially a me- 
309 chanical art which requires skill, manual dexterity 
and a knowledge of the use and application of cer¬ 
tain mechanical instruments and appliances designed to 
measure and record the errors and deviations from the 
normal which may be found in the human eye, and that 
the optometry Statute for the District of Columbia is for 
the protection of the public health, and that standards of 
education are prescribed by the Statute and rules of the 
District of Columbia Board of Optometry, and yet the 
Court further found that optometry is in its nature em¬ 
pirical rather than learned and failed to find that optom¬ 
etry is a learned profession, the very nature of which pro¬ 
hibits the practitioner thereof from any affiliation or con¬ 
nection with a corporation or nonoptometrist. 

SWINGLE AND SWINGLE, 

By ERNEST A. SWINGLE 
Attorneys for Plaintiffs. 


310 Stipulation That Original Exhibits Be Included 
as Part of Record on Appeal. 

Filed August 24 1939 

• # • 

The parties hereto by their counsel of record do hereby 
stipulate and agree that the following original exhibits, 
duly admitted in evidence at the trial of the above cause, 
should be inspected by and sent to the appellate court in 
lieu of copies, and the said original exhibits are hereby 
designated as a part of the record on appeal and are to be 
delivered to the United States Court of Appeals for the 
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District of Columbia at the time of the oral argument here- j 
in, the said exhibits specified hereunder to have the same 
force and effect as if each of said exhibits were separately 
reproduced and included in the printed transcript of rec¬ 
ord herein on appeal: 

Plaintiffs’ Exhibit A. (Stenog. Tran., p. 77; Narr. 

State., p. 10.) 

Plaintiffs’ Exhibit B: (Stenog. Tran., p. 79; Narr. 

State., p. 10.) 

Plaintiffs’ Exhibit D: (Stenog. Tran., p. 136; Narr. 

State., p. 23.) 

Plaintiffs’ Exhibit E: (Stenog. Tran., p. 188; Narr. 

State., p. 46.) 

Plaintiffs’ Exhibit F: (Stenog. Tran., p. 225; Narr. 

State., p. 58.) 

Plaintiffs’ Exhibit G: (Stenog. Tran., p. 270; Narr. 

State., p. 73.) 

Plaintiffs’ Exhibit H: (Stenog. Tran., p. 446; Narr. 
State., p. 120.) 

311 Plaintiffs’ Exhibit J: (Stenog. Tran., p. 504; 
Narr. State., p. 136.) 

Plaintiffs’ Exhibit K: (Stenog. Tran., p. 511; Narr. 
State., p. 137.) 

Plaintiffs’ Exhibit L: (Stenog. Tran., p. 537; Narr. 
State., p. 141.) 

Plaintiffs’ Exhibit L-a: (Stenog. Tran., p. 539; Narr. 
State., p. 141.) 

Plaintiffs’ Exhibit L-b: (Stenog. Tran., p. 545; Narr. 
State., p. 141.) 

Plaintiffs’ Exhibit L-c: (Stenog. Tran., p. 545; Narr. 
State., p. 141.) 

Plaintiffs’ Exhibit M: (Stenog. Tran., p. 547; Narr. 
State., p. 142.) 

Plaintiffs’ Exhibit N: (Stenog. Tran., p. 557; Narr. 
State., p. 142.) 

Plaintiffs’ Exhibit O: (Stenog. Tran., p. 557; Narr. 
State., p. 142.) 

Plaintiffs’ Exhibit P: (Stenog. Tran., p. 576; Narr. 
State., p. 146.) 

Plaintiffs’ Exhibit Q: (Stenog. Tran., p. 576; Narr. 
State., p. 146.) 
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Plaintiffs ’ Exhibit R: (Stenog. Tran., p. 594; Narr. 
State., p. 149.) 

Plaintiffs’ Exhibit S: (Stenog. Tran., p. 595; Narr. 
State., p. 149.) 

Plaintiffs’ Exhibit T: (Stenog. Tran., p. 595; Narr. 
State., p. 149.) 

Plaintiffs’ Exhibit E-e: (Stenog. Tran., p. 917; Narr. 
State., p. 247.) 

Plaintiffs’ Exhibit PXQ 1-4: (Stenog. Tran., p. 866; 
Narr. State., p. 232.) 

Plaintiffs’ Exhibit PXQ 5: (Stenog. Tran., p. 869; Narr. 
State., p. 233.) 

Defendants’ Exhibit A: (Stenog. Tran., p. 446; Narr. 
State., p. 120.) 

312 Defendants’ Exhibit B: (Stenog. Tran., p. 446; 
Narr. State., p. 120.) 

Defendants’ Exhibit C: (Stenog. Tran., p. 628; Narr. 
State., p. 156.) 

Defendants’ Exhibit D: (Stenog. Tran., p. 688; Narr. 
State., p. 176.) 

Defendants’ Exhibit T: (Stenog. Tran., p. 832; Narr. 
State., p. 221.) 

Defendants’ Exhibit U: (Stenog. Tran., p. 832; Narr. 
State., p. 221.) 

Defendants’ Exhibit V: (Stenog. Tran., p. 832; Narr. 
State., p. 221.) 

Defendants’ Exhibit W: (Stenog. Tran., p. 843; Narr. 
State., p. 225.) 

Defendants’ Exhibit X: (Stenog. Tran., p. 843; Narr. 
State., p. 225.) 

Defendants’ Exhibit Z: (Stenog. Tran., p. 850; Narr. 
State., p. 228.) 

Defendants’ Exhibit AA: (Stenog. Tran., p. 860; Narr. 
State., p. 231.) 

Defendants’ Exhibit BB: (Stenog. Tran., p. 860; Narr. 
State., p. 231.) 

Defendants’ Exhibit CC: (Stenog. Tran., p. 860; Narr. 
State., p. 231.) 

Defendants’ Exhibit DD: (Stenog. Tran., p. 860; Narr. 
State., p. 231.) 

Defendants’ Exhibit EE: (Stenog. Tran., p. 860; Narr. 
State., p. 231.) 
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Defendants’ Exhibit II: (Stenog. Tran., p. 872; Narr. 
State., p. 234.) 

Defendants’ Exhibit JJ: (Stenog. Tran., p. 872; Narr. 
State., p. 234.) 

Defendants’ Exhibit LL: (Stenog. Tran., p. 876; Narr. 
State., p. 234.) 

Defendants’ Exhibit MM: (Stenog. Tran., p. 879; Narr. 
State., p. 234.) 

Defendants’ Exhibit NN: (Stenog. Tran., p. 883; Narr. 
State., p. 236.) 

313 Defendants’ Exhibit 00: (Stenog. Tran., p. 885; 
Narr. State., p. 237.) 

Defendants’ Exhibit PP: (Stenog. Tran., p. 885; Narr. 
State., p. 237.) 

Defendants’ Exhibit QQ: (Stenog. Tran., p. 890; Narr. 
State., p. 239.) 

Defendants’ Exhibit RR: (Stenog. Tran., p. 892; Narr. 
State., p. 240.) 

Defendants’ Exhibit TT: (Stenog. Tran., p. 936; Narr. 
State., p. 254.) 

SWINGLE & SWINGLE 
By ERNEST A. SWINGLE 
Attorneys for Plaintiffs. 

LYON & LYON 
By R. B. H. LYON 
Attorneys for Defendants. 

August 23, 1939. 

314 Order That Original Exhibits Be Included as 

Part of Record on Appeal. 

Filed August 24 1939 
* * # 

Upon consideration of the Stipulation this day filed here¬ 
in, it is this 24th day of August, 1939, 

ORDERED that original exhibits be transmitted to the 
United States Court of Appeals for the District of Colum¬ 
bia for use in connection with the appeal of the above en¬ 
titled cause. 

F. DICKINSON LETTS 
Justice. 
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We Consent: 

LYON & LYON 
By R B H LYON 

SWINGLE & SWINGLE 

Bv ERNEST A. SWINGLE 
•> 

315 Designation of Record on Appeal 

Filed July 11 1939 
# • # 

The Clerk of the Court will kindly prepare the record 
on appeal in the above entitled action, and will include 
therein the following: 

1. Memorandum: Bill of complaint filed. 

2. Amended bill of complaint including exhibits No. 1 
and No. 2. 

3. Answer of defendant Lansburgh and Bro. to amended 
bill of complaint. 

4. Answer of defendant Buhl Optical Company, a Dis¬ 
trict of Columbia corporation, to the amended bill of com¬ 
plaint. 

5. Statement of Testimony and Proceedings at trial. 

6. Findings of Fact and Conclusions of Law. 

7. Order dismissing amended bill of complaint. 

8. Notice of appeal. 

9. Memorandum: Cost bond on appeal filed. 

10. Statement of Points on which Appellant Intends to 
Rely on Appeal. 

11. This designation. 

SWINGLE AND SWINGLE 
By ERNEST A. SWINGLE 
Attorneys for Plaintiffs. 

Service of a copy of the foregoing designation of record 
on appeal is hereby acknowledged this 10th day of July, 

1Q9Q 

LYON & LYON 
By RICHARD K. LYON 
Attorneys for Defendants. 
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316 District Court for the United States 

for the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 315, both inclu¬ 
sive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 58,801 in 
Equity, wherein Edwin H. Silver, et al., are Plaintiffs, and 
Lansburgh and Bro., A Corporation, et al., are Defen¬ 
dants, as the same remains upon the files and of record in 
said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 25th day of August, 1939. 

CHARLES E. STEWART 
(Seal) Clerk. 

By C. B. COFLIN 

asst clerk 

Endorsed on Cover: No. 7507 Silver et al., Appellants, 
vs. Lansburgh & Bro., et al. United States Court of Ap¬ 
peals for the District of Columbia Filed Aug 25 1939 Jo¬ 
seph W. Stewart, Clerk 
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IN THE 


WLnittb States Court of appeals 

DISTRICT OF COLUMBIA. 


April Term, 1939. 


No. 7507. 


Edwin H. Silver and M. Luther Dicus, Appellants , 


v. 

Lansburgh and Bro. a Corporation, Buhl Optical 
Company, (A District of Columbia Corporation), 
Appellees. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

This is an appeal from the decree of the District 
Court of the United States for the District of Colum¬ 
bia, dated May 29th, 1939, (R. 224), dismissing an 
amended bill of complaint filed in that Court (R. 2). 
The amended bill of complaint was filed by the appel- 
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lants in their own right and on behalf of all others 
similarly situated for the purpose of securing an in¬ 
junction against the appellees from engaging in the 
practice of the profession of optometry in the District 
of Columbia, either directly or indirectly (R. 13). An¬ 
swers were filed by both of the appellees (R. 22, 30), 
and, after trial by the Court without a jury, the Court 
made certain findings of fact and conclusions of law 
(R. 218), and ordered that the bill be dismissed (R. 
224). 

The jurisdiction of the District Court of the United 
States for the District of Columbia in this case is de¬ 
rived from Title 18, Chapter 3, Section 44, of the Code 
of Law (1929) for the District of Columbia. The appel¬ 
lants are citizens of the United States. The appellant 
Silver is a resident of the District of Columbia and the 
appellant Dicus is a resident of Virginia. The ap¬ 
pellees are each corporations organized under the laws 
of and doing business in the District of Columbia (R. 
2, 3). No service was obtained against the Buhl Op¬ 
tical Company (a Delaware Corporation) and it is not 
a party to this appeal. 

The jurisdiction of the United States Court of Ap¬ 
peals for the District of Columbia is derived from Title 
18, Chapter 2, Section 26 of the Code of Law (1929) 
for the District of Columbia. 

STATEMENT OF CASE. 

Allegations of Complaint. 

The Amended Bill of Complaint (R. 2) alleges in 
brief that the appellants are duly registered and li¬ 
censed optometrists practicing their profession in the 
District of Columbia; that the practice of Optometry 
is not a business, but is a highly skilled, technical and 
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learned profession, identified with the conservation and 
restoration of human health and vision, and is there¬ 
fore charged with a public use; that the appellee Lans- 
burgh and Bro. is a corporation operating a department 
store; that the defendant Buhl Optical Company (a 
District of Columbia corporation) was incorporated 
for the purpose, among other things, of hiring, engag¬ 
ing, using and employing licensed optometrists to ex¬ 
amine the eyes of patrons and to furnish and fit eye¬ 
glass requirements for the improvement or correction 
of visional defects or deficiencies of the eyes of such 
patrons; that the Buhl Optical Company (a Delaware 
corporation upon whom no service was obtained) was 
incorporated for the same purpose as the Buhl Optical 
Company of the District of Columbia; that in order di¬ 
rectly or indirectly to practice the profession of Op¬ 
tometry in the District of Columbia a person must be¬ 
come registered and licensed in accordance with the 
Act of Congress regulating the practice of Optometry 
in the District of Columbia, the pertinent portions of 
which Act are hereinafter set forth under the heading 
of “Statute Involved”; that the Statute prescribes 
the necessary qualifications as to education, training, 
character, etc., and prohibits persons who sell eye¬ 
glasses from attempting either directly or indirectly, 
to adapt them to the eye or to practice or profess the 
practice of Optometry unless such persons do possess 
such qualifications and have been so licensed and reg¬ 
istered to practice Optometry in the District of Co¬ 
lumbia (licensed physicians excepted); that neither of 
the appellees is registered or licensed to practice the 
profession of Optometry in the District of Columbia 
nor could they obtain a license to so practice; that not¬ 
withstanding these facts the appellees are engaged in 


! 
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the unlawful and illegal practice of said profession at 
the department store of Lansburgh and Rro; that they 
are now conducting an optonietrical practice consist¬ 
ing of the examination of the eyes of persons visiting- 
said department store and that appellees hold them¬ 
selves out to the public to practice and do practice 
Optometry contrary to law; that, pursuant to a certain 
contract (R. 17), Lansburgh and Bro. has leased to 
Buhl Optical Company of the District of Columbia 
certain space in said store where said practice of Op¬ 
tometry is being conducted; that the Buhl Optical 
Company extensively advertises said practice in the 
newspapers but such advertisements all purport to 
show that said profession is being operated by Lans¬ 
burgh and Bro.; that said advertisements set forth in 
a conspicuous manner such words as “Eye Examina¬ 
tion Included”, “Eye Examination by Our Staff of 
Licensed Optometrists”, “Fittings by Expert Optom¬ 
etrists” and other similar words, thus holding out to 
the public that Lansburgh and Bro. employs, uses, or 
has under its authority, care direction or control, a 
staff of licensed optometrists whose services are of¬ 
fered by Lansburgh and Bro. to the public; that the 
Buhl Company, in connection with said operations at 
said premises, employs certain optometrists duly li¬ 
censed and registered under the laws of the District 
of Columbia; that the payments for services of said 
optometrists to such patients are placed in a cash reg¬ 
ister of Lansburgh and Bro. which concern retains 
209? of the gross receipts and accounts to the Buhl 
Company for the remainder, less the wages of the 
aforesaid optometrists, the expense of said advertise¬ 
ments and other expenses. 
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ADMISSIONS OF APPELLEES. 

The answer of the appellee Lansburgh and Bro. (R. 
22) admits: that it is not licensed to practice the pro¬ 
fession of Optometry and cannot be so licensed; that 
there is in existence the aforesaid contract between 
itself and the Buhl Company; that it does lease floor 
space to the Buhl Company for the purpose of operat¬ 
ing an optical and optometrical department therein; 
that the advertisements of said department are being 
placed in newspapers; that said advertisements are in 
the name of Lansburgh and Bro. only; that the Buhl 
Company controls and directs the optometrical opera¬ 
tions carried on in said department; that the optom¬ 
etrists in charge thereof are hired, employed and paid 
by the Buhl Company; that under said contract said 
employees must abide by all of the store rules of Lans¬ 
burgh and Bro.; that Lansburgh and Bro. shall be the 
ultimate arbiter in all disputes between said employees 
and patrons of said optometrical department; that 
the Buhl Company shall discharge any employees at the 
request of Lansburgh and Bro. for the welfare of the 
store; that said optometrical operations shall be and 
are conducted to all outward appearances as a part of 
the business of and under the name of Lansburgh and 
Bro.; that all payments by patrons are put in the cash 
register of Lansburgh and Bro. and all credit arrange¬ 
ments with patrons are made by, with and in the name 
of Lansburgh and Bro. only; and that Lansburgh and 
Bro. retains 20% of the gross receipts, accounting 
each month to the Buhl Corporation for the remainder 
less wages, advertising and other expenses. 

The answer of appellee Buhl Optical Company (R. 
30) contains substantially the same admissions as 
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those made by Lansburgh and Bro. It admits that the 
optometrists employed in said department are em¬ 
ployed by the Buhl Company. It admits that the Dela¬ 
ware Buhl Corporation owns a majority of the stock of 
the District of Columbia Buhl Corporation and guar¬ 
antees said latter Company’s contract and lease with 
Lansburgh and Bro. 

FACTS ADDUCED AT TRIAL. 

Appellants’ Evidence. 

At the trial of this suit appellants produced the 
testimony of expert witnesses, including Doctors of 
Optometry, Doctors of Medicine engaged in the active 
practice of the profession of Optometry, and profes¬ 
sors of such universities as Columbia University of 

•> 

New York, Ohio State University, Pennsylvania State 
College of Optometry, Northern Illinois College of 
Optometry, and others, whose testimony was as fol¬ 
lows : 

That as well as the appellants these experts have 
expended an enormous amount of time, study and 
preparation in fitting themselves for the practice of 
Optometry (R. 38, 40, 41, 55, 62, 77, 87, 100, 114, 153); 
that in order to practice the profession of Optometry 
in the District of Columbia it is necessary for appli¬ 
cants to pass an examination prescribed by law and 
given by the District of Columbia Board of Optometry 
(R. 154, 118); that to qualify to take this examination 
the applicant must have taken a four year college 
course in Optometry (R. 52, 136, 137); that the only 
colleges recognized by the Board are Grade “A”, 
which require a course of from four thousand to five 
thousand classroom hours, and in addition thereto 
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many hours of laboratory work, clinical work and out¬ 
side study (R. 52, 118, 131, 136, 137); that the profes¬ 
sion of Optometry has advanced tremendously within 
recent years (R. 62, 161); that the witnesses have con¬ 
tinually studied and are still studying their profes¬ 
sion (R. 56, 137, 153); that among the subjects pre¬ 
scribed by the optometry schools are practical optics, 
theoretic Optometry, anatomy and physiology as may 
be applied to Optometry, practical Optometry and 
theoretic and physiologic optics; (R. 40, 54, 63, 69, 88); 
that Optometry is a profession (R. 43, 55, 68, 79, 91, 
101, 154); that the practice of Optometry involves a 
high degree of specialized skill and learning (R. 55, 57, 
69, 79, 154); that Optometry is identified with the con¬ 
servation and restoration of human general health and 
vision (R. 55, 57, 58, 65, 66, 67, 90, 102, 117, 154, 155); 
that the specific involvement of the general health re¬ 
lates to headaches, dizziness, gastro-intestinal dis¬ 
turbances, nervous and reflex nervous conditions, in¬ 
digestion, irritability, general physical and mental in¬ 
efficiency, etc., (R. 42, 57, 58, 80, 91, 104, 120, 155): 
that in the practice of Optometry there is a confiden¬ 
tial relationship between the optometrist and his 
patient (R. 43, 55, 69, 74, 92, 158) that the profession 
of optometry cannot properly be practiced in the man¬ 
ner attempted at the department store of Lansburgh 
and Bro. because the individual optometrists there 
employed are under the direct control of at least two 
corporations, work for low salaries in cramped quar¬ 
ters and cannot exercise their independent and un¬ 
hampered judgment and cannot keep the confidences 
reposed in them (R. 70, 80, 93, 94, 121-124, 126, 127, 
157); that some optometrists also act as opticians and 
fill their own prescriptions and that other optometrists 
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employ technicians, just like some dentists do (R. 42, 
102); that the instruments used by optometrists are 
all of a more or less mechanical nature and are the 
same instruments as used by a physician specializing 
on examinations of the eye (R. 114); that whereas it 
requires no skill actually to look through these instru¬ 
ments, yet it requires years of careful study and train¬ 
ing to be able properly to discover and interpret just 
what is and may be ascertained by the use of these in¬ 
struments (R. 98, 114); that some optometrists adver¬ 
tise and maintain store fronts, but that this is a relic 
of the earlier days of the practice of optometry before 
it advanced to the status of a profession and that the 
use of advertising and store fronts, while still engaged 
in to some extent is to an ever diminishing degree and 
is not countenanced by the profession or by the Codes 
of Ethics of either the National or the Local Opto- 
metric Societies (R. 50, 62,167). 

The Codes of Ethics of both the Local and National 

Optometric Societies were placed in evidence (R. 44, 

112, 125, 157, 167) and every member of the Local So- 

cietv is bound bv the Code of Ethics of the National So- 
» •> 

ciety which discourages advertising and absolutely 
prohibits an optometrist from being employed by any 
person or corporation who, or which, is not a licensed 
optometrist. 

The President, Vice President, and Secretary and 
General Manager of the appellee Lansburgh and Bro. 
were called as witnesses by the plaintiffs (R. 137, 152, 
153) and their testimony corroborated the admissions 
of the defendants which were incorporated in their 
answers to the Amended Bill of Complaint as afore¬ 
said. These officers also identified and admitted the 
advertisements filed as exhibits to the Bill (R. 15, 16, 





141) and further admitted that Lansburgh and Bro. 
in its own name has since continued to so advertise in 
the public newspapers of general circulation in the 
District of Columbia (R. 141). 

Appellees’ Evidence. 

The testimony adduced by the appellees disclosed 
that the President of the Buhl Optical Company of 
Delaware is also the President of the Buhl Optical 
Company of the District of Columbia and that there 
are about twelve or fourteen Buhl Optical Companies 
(R. 169); that the Buhl Optical Company of the Dis¬ 
trict of Columbia employs registered and licensed op¬ 
tometrists to operate at the store of Lansburgh and 
Bro.; that these optometrists are paid on a salary 
basis; that fees are not charged by them for the exam¬ 
ination of eyes; that advertisements are prepared by 
the Buhl Optical Company (R. 170); that the proper 
focal arrangement will relieve many headaches, some 
of which are due to nervous strain and that ner¬ 
vous strain can frequently be relieved by glasses 
(R. 190; that a person of good mentality can learn 
the art of Optometry in four weeks but that it does 
not hurt him to spend six years (R. 188); that 
the Buhl Optical Company is actively engaged in 
the practice of Optometry in Pittsburgh, Reading 
and Erie, Pennsylvania (R. 189); that Optometry 
is a profession because there is a law' to regulate 
the practice of Optometry and schools where you 
go to learn it (R. 197); that optometrists have found 
it is a mistake to advertise (R. 198); that advertising 
in the classified section of the telephone directory hav¬ 
ing been taken up by the Association is to be taken out; 
that they were put there because some optometrists 
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also fill prescriptions and optometrists and opticians 
were listed together in the directory (R. 199); that 
Optometry is a profession because it has professional 
responsibilities, and professional elements in it re¬ 
quire professional services (R. 200); that an optom¬ 
etrist is a professional man who should not advertise 
price (R. 202); that Optometry is a profession because 
of the intimacy involved in contact with the patient 
(R. 205); that some optometrists still advertise and 
some still have store fronts (R. 200); that one of the 
two optometrists employed at Lansburgh and Bro. 
does not ask for the patient’s symptoms, not being in¬ 
terested in symptoms, but being only interested in sell¬ 
ing glasses (R. 208); that there is no charge made for 
eye examinations at Lansburgh and Bro. (R. 216); 
that in the telephone directory during the winter and 
spring of 1934 to 1935 and 1938 to 1939 appear certain 
listings under the classified section: that the great ma¬ 
jority of persons whose names are under “Optom¬ 
etrists” do not have cards in said listings (R. 203, 204). 

STATUTE INVOLVED. 

The statutory law regulating the practice of the pro¬ 
fession of Optometry within the District of Columbia 
is found in Title 20, Chapter 2, Part 6, Sections 261 
to 282 inclusive of the Code of the District of Columbia, 
or 43 Stat. 177, C. 202, being an Act of Congress ap¬ 
proved May 28th, 1924. The following portions of said 
Act are deemed pertinent to the issues involved here¬ 
in : 

“Section 2.—that on and after six months from 
the passage of this act it shall be unlawful for any 
person in the District of Columbia to engage in the 
practice of optometry or represent himself to be a 
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practitioner of optometry, or attempt to determine 
bv an examination of the eves the kind of eyeglas- 
ses required by any person, or represent himself 
to be a licesened optometrist when not so licensed, 
or to represent himself as capable of examining 
the eyes of any person for the purpose of fitting 
glasses, excepting those hereinafter exempted, un¬ 
less he shall have fulfilled the requirements and 
complied with the conditions of this Act and shall 
have obtained a license from the District of Colum¬ 
bia Board of Optometry, created by this Act; nor 
shall it be lawful for any person in the District of 
Columbia to represent that he is a lawful holder of 
a license as provided by this Act when in fact he 
is not such lawful holder, or to impersonate any 
licensed practitioner of optometry, or to fail to 
register the certificate as provided in section 13 of 
this Act. 

Any person violating any of the provisions of 
this Act shall be guiltv of a misdemeanor, and 
upon conviction for the first offense shall be fined 
nol more than $500, and upon conviction for any 
subsequent offense shall be fined not less than $500 
nor more than $1,000, or be imprisoned in the Dis¬ 
trict jail not less than three months nor more than 
one year, or both, in the discretion of the court. 

Section 0.—That on and after six months from 
the passage of this Act, as set forth in section 2 
hereof, every person desiring to practice optom¬ 
etry, or, if now in practice, to continue the practice 
thereof, except as herein otherwise provided, shall 
take an examination as provided in this Act and 
shall fulfill the other requirements as in this Act 
provided. 

Section 10.—That any person who has been en¬ 
gaged in the practice of optometry for at least two 
full years (one of which must have been in the 
District of Columbia), immediately prior to the 
passage of this Act, who is more than twenty-one 
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years of age and of good moral character, shall be 
entitled to take the limited examination covering 
the following only: 

(a) The limitations of the sphere of optom¬ 
etry. 

(b) The essential scientific instruments used 
in optometry. 

(c) The form and power of lenses used in 
optometry. 

(d) A correct method of measuring hyper- 
metropia, myopia, astigmatism, and presby¬ 
opia. 

(e) The writing of formulas or prescriptions 
for the adaptation of lenses in aid of vision. 

Any person who has previously taken the limi¬ 
ted examination and received certificate of the 
same as herein provided may also, if he so desires 
take the standard examination at any time, any 
provisions in section 11 hereof to the contrary not¬ 
withstanding; provided, however, That failure to 
pass the standard examination after having quali¬ 
fied under the limited examination as in this para¬ 
graph set forth shall not disqualify him as a law¬ 
ful practitioner. 

Section 11.—That any person over the age of 
twenty-one years, of good moral character, who 
has had a preliminary education equivalent to a 
four years course in a first-grade high school 
(which shall be determined either by examination 
or by certificate acceptable to the board as to work 
done in such approved institution), and who has 
attended and graduated from a school or college 
of optometry in good standing (as determined by 
the board and which maintains a course in optom¬ 
etry of not less than one thousand hours), shall be 
entitled to take the standard examination. Such 
standard examination shall consist of tests in— 
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(a) Practical optics. 

(b) Theoretic optometry. 

(c) Anatomy and physiology and such path¬ 
ology as may be applied to optometry. 

(d) Practical optometry. 

(e) Theoretic and physiologic optics. 

Section 12.—That the board, with the approval 
of the Commissioners of the District of Columbia, 
is authorized and empowered to alter, amend, and 
otherwise change the educational standards at any 
time, but in altering, amending, or changing said 
standards the board shall not be permitted to 
lower the same below the standards herein set 
forth. 

Section 13.—That every person desiring to be 
licensed as in this Act provided shall file with the 
secretary-treasurer of the board upon appropriate 
blank to be furnished by said secretary-treasurer 
an application accompanied by the recommenda¬ 
tion of two reputable citizens, verified by oath, 
setting forth the facts which entitled the applicant 
to examination and license under the provisions of 
th'is Act. The said board shall hold at least two 
examinations each year. In case of failure at any 
standard examination the applicant, after the ex¬ 
piration of six months and within two years, shall 
have the privilege of taking a second examination 
by the board without the payment of an additional 
fee. In case of failure at the limited examination 
hereinbefore provided for the applicant shall, 
after the expiration of six months and within two 
years, have the privilege of taking a second ex¬ 
amination without the payment of an additional 
fee. 

Every applicant who shall pass the standard ex¬ 
amination or the limited examination, as the case 
may be, and who shall otherwise comply with the 





14 


provisions of this act, shall receive from the said 
hoard under its seal a license entitling him to prac¬ 
tice optometry in the District of Columbia, which 
license shall be duly registered in a record book to 
be properly kept by the secretary-treasurer of the 
board for that purpose which shall be open to pub¬ 
lic inspection ; and a duly certified copy of said rec¬ 
ord shall be recorded in the clerk's office of the Su¬ 
preme Court of tin* District of Columbia, and shall 
be admitted as prima facie evidence in all courts 
of the District of Columbia in the trial of any 
cause, and it shall be the dutv of the clerk of the 
Supreme Court of the District of Columbia to keep 
a special book for the purpose of recording said 
licenses, and shall, upon application and by the 
payment of a fee of .”>() cents, deliver to any person 
applying therefor a certificate that the license has 
been recorded in compliance with the provisions 
of this Act. Each person to whom a certificate of 
license shall be issued by said board shall keep 
same displayed in a conspicuous place in his prin¬ 
cipal office or place of business wherein said per¬ 
son shall practice optometry, and shall, whenever 
required, exhibit the said certificate to any mem¬ 
ber or agent of the board. 

Section 20.—That the provisions of this Act 
shall not apply— 

(b) To persons selling spectacles and (or) 
eyeglasses and who do not attempt either di¬ 
rectly or indirectly to adapt them to the eye, and 
who do not practice or profess tin* practice of 
optometry." 
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STATEMENT OF POINTS UPON WHICH APPEL¬ 
LANTS INTEND TO RELY. 

1. Tlie Court erred in dismissing the amended bill of 
complaint. 

2. The Court erred in refusing to enter a decree 
granting the relief prayed for by the plaintiffs. 


M. The Court erred in 
elusions of law. 


its findings of fact and con- 


4. The Court erred in failing to find that the defen¬ 
dant corporations are not and cannot be registered or 
licensed to practice optometry under the Statute, and 
are not excepted from tin* Statutory requirements. 

5. The Court erred in failing to find that the defen¬ 
dant corporations hold themselves out to the public by 
way of advertisements and otherwise as being able to 
practice and do actually practice optometry as defined 
by the Statute. 

(i. The Court erred in finding that the defendants 
are not engaged in the practice of optometry in the 
District of Columbia contrary to the provisions of the 
Act entitled “An Act to Regulate the Practice of 
Optometry in the District of Columbia," .approved 
May 2S, 1024, and particularly Section 20 (b) thereof. 

7. The Court erred in failing to find that optometry 
is not a business but is a highly skilled, technical and 
learned profession, identified with the conservation 
and restoration of human health and vision and there¬ 
fore charged with a public use. 

S. The Court's findings of fact and conclusions of 
law are inconclusive, inconsistent and not in accordance 



with I Ik* established tacts, in'tliat the (’on.rt t'ouml that 
tin* practice ot optometry requires privacy, is essen¬ 
tially a mechanical art which requires skill, manual 
dexterity and a knowledge of the use and application of 
certain mechanical instruments and appliances de- 
>iuiied to measure and record the errors and deviations 
from the normal which may he found in the human eye. 
and that the optometry Statute for the District of 
< olum'na .s for the protection of the public health, 
and that -landards of education are prescribed by the 
Statute and ru!e> of the District of Columbia Hoard of 
( >ptou:et ry. and yet tin* Court further found that opto¬ 
metry ■> in il> nature empirical rather than learned, 
and failed to lind that optometry is a learned profes¬ 
sion. the very nature of which prohibits tin* practitioner 
thereof from any alliliation or connection with a cor¬ 
poration or nonoptometrist, and failed to find that ap 
peilees are directly or indirectly practicin’* and pro 
f ess in a,- to practice optometry in violation of tin* 
Statute. 


SUMMARY 07 ARGUMENT. 

Optometry is a learned profession having- to do with 
the conservation of the public health and involving a 
confidential relationship, the very nature of which pro¬ 
fession prohibits its practice either directly or indi¬ 
rectly by corporations. 

The appellees are corporations and are unlawfully 
engaged either directly or indirectly in practicing 
optometry; the Buhl Company by hiring optometrists 
for that purpose and offering their services to the pub¬ 
lic. and the Lansburgh Company by leasing space in its 
department store to the Buhl Company, receiving 
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remuneration therefor, reserving certain direction, 
control and authority over said optcmetric practice 
and over the employees of the Buhl Company and rep¬ 
resenting to the public that said practice is its own and 
that it has a staff of licensed optometrists who will ex¬ 
amine eyes free. 

Said corporations through the medium of news¬ 
papers extensively advertise to the public that they 
are practicing optometry, said advertisements being 
in the name of the Lansburgh Company only and not 
in the name of any optometrist. 

Said corporations also unlawfully sell spectacles and 
eyeglasses and adapt them to the eye in violation of 
Section 20 (b) of the District of Columbia Optometry 
Law. This practice is unlawful under the Act, irre¬ 
spective of whether or net optometry is a profession. 

The findings of fact and conclusions of law made by 
the Trial Justice are inconclusive, inconsistent and not 
in accordance with the established facts, most of which 
facts are admitted by the appellees in their answers 
and testified to by their own witnesses, and show that 
appellees are directly or indirectly practicing and pro¬ 
fessing to practice optometry in violation of the Stat¬ 
ute and contrary to law. 


ARGUMENT. 

Optometry is a Profession. 

While. as may Im* seen from the decisions hereinafter 
cited and quoted, the legislatures of many States have 
specifically designated optonielrv to he n profession 
and in many other Stales where the legislatures did not 
specifically use ihe word “profession” the Courts haw 
adjudicated the practice of optometry to he the prac 
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tice of a profession, yet the question now to he decided 
is whether or not tile evidence in this particular case 
proves that optometry as practiced in the District ot 
Columbia is a profession. In adopting the Statute, 
Congress used tlu* words “proless the practice ot op¬ 
tometry/’ (Section 20-1)). Only a profession is prac¬ 
ticed. 

The appellants and all of their expert witnesses testi¬ 
fied positively that optometry is a profession. (R. 42, 
55, ()S, 70. 01, 101, ir>4.) They testified that they ar¬ 
rived at this opinion because the practice of optometry 
involves a high degree of specialized skill and learning, 
( K. 55, a7, (50, 70, 17)4): because the practice of op- 
lonietrv i> identified with the conservation and rcsto- 


ation of human health and vision (R. •)."), 7)7, *>S, 1)5, ()(>, 


f>7. 0O, 102, 117, 17)4. 17)5); and because the practice of 
optometry involves a confidential relationship between 
the optometrist and his patient. (R. 42. 55, 00, <4. 02, 
15S.) With the exception of Dr. Stapsy, President ol 
the Buhl Company, practically every witness presented 
by the appellees agreed with appellants that optometry 
i> a profession and they gave their reasons. (R. 107, 
200, 202. 205.) Against this overwhelming testimony 
from practically ••very witness in the case to the effect 
that optometry is a highly learned profession identified 
with the health of the public and involving a confiden¬ 
tial relationship. Dr. Stapsy, President of the Buhl 
Company, was the only witness who attempted to dis 
pute such fact. It will be noted that when the appellees 
had an opportunity to ask their expert witnesses while 
on the stand whether or not optometry is a profession, 
counsel for the appellees failed to do so. obviously be¬ 
cause they knew that their own witnesses would testify 


pint it is a profession, just like they did testify when 
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they wore asked the question by counsel for the appel¬ 
lants. It is difficult to conceive of a case where a fact 
could have been more conclusively proved and estab¬ 
lished than was done in this case. 

The appellees tried to get around this proof by going 
to some length to show that some optometrists have 
advertised and some still advertise either in telephone 
directories, by havin’*' store fronts, or otherwise, and 
counsel for appellees in their argument endeavored to 
show the Trial (’ourt that, while the practice of op¬ 
tometry necessitated the use of more or less skill, yet 
that if classified as a profession at all it should be clas¬ 
sified with such professions as architecture and the 
like. The (’ode of Ktliics of the National Optomctric 
Society, by which members of the local society are 
hound, was placed in evidence to prove that among 
the profession advertising is discouraged, and that the 
employment of an optometrist by any person or cor¬ 
poration who or which is not a licensed optometrist is 
absolutely prohibited. Moreover, the type of business 
or profession with which counsel for appellees en¬ 
deavored to classify optometry are none of them highly 
skilled professions protecting the public health and 
involving;) confidential relationship. We have searched 
tile record in vain to find any substantial evidence to 
the effect that optometry should not bo considered one 
<>f the learned professions akin to the practice of den¬ 
tistry, osteopathy, or indeed, medicine and law. All 
such professions at one time had to start, >ome before 
the others and some as almost branches of the others. 
In a like manner optometry has been advancing and is 
now a t rue profession. 

rnfortunately and contrary to the efforts of counsel 
for the appellants, the record in this case is quite 
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lengthy ami it would be a hardship on both the Court 
and ourselves here to repeat the voluminous testimony 
therein contained as to the intensive preparation and 
study necessary for one desiring to pass the optometri- 
eal examination in the District of Columbia. But this 
testimony shows that the practice of optometry is not 
a trade or business to be carried on, or engaged in, like 
plumbin'? or sell ini? merchandise. The practice of op- 
tometrv is more than the mere nierchandisim? of eve- 
glasses,—that bein'? the province of the optician. Op¬ 
tometry is more than simple mechanics, such as the 
work done by opticians in grinding and manufacturing 
ienses. It is true that some optometrists do grind 
lenses, while others employ technicians to do that class 
of work, just like some dentists make their own dental 
plates, but in examining and prescribing glasses for 
the public, optometrists are as highly skilled as ocu¬ 
lists. In fact the practice of optometry has been held by 
some Courts to be simply a branch of, and in the same 
category as, the practice of medicine, and includes the 
prescription of an appliance, after examination, for 
the relief of a human infirmity. See Hok ■<*./• v. State, 91 
Texas o21 : 240 S. AV. 024. which case was decided even 
before there was any Statute in Texas expressly relat¬ 
ing to the practice of optometry. 

It is the contention of the appellants that the evi¬ 
dence disclosed by the record shows as a matter of fact 
that optometry is a profession in the Distinct of Co¬ 
lumbia. In addition to this, however, the Courts of 
many State- have decided as a matter of law that op¬ 
tometry is a profession. The ancient field of learned 
professions was restricted to law, medicine, and the¬ 
ology, hut advancing civilization, by necessity, has 
broadened that ancient field until many science's have 





now been recognized as professions. The Supreme 
Court of the United States as far back as 189G stated 
in United States v. Laws, 163 U. S. 258, 41 L. Ed. 151, 
that: 

“ * * * The word implies professed attainments 
in special knowledge as distinguished from mere 
skill, a practical dealing with affairs as distin¬ 
guished from mere study or investigation; and an 
application of such knowledge to uses for others, 
as a vocation, as distinguished from its pursuit for 
its own purposes.” 

In Swam v. (dark, 71 Mont. 385, 229 Pac. 1108, in 
construing an optometry Statute quite similar to the 
Act of Congress here involved, tlie Supreme Court of 
Montana said: 

“It is altogether immaterial whether optometry 
is within the dictionary definition of ‘trade' or 
•profession' or without the definition of either. As 
indicated above, the legislature has seen fit to re¬ 
gard it as a profession, and has exacted from the 
practitioner qualifications inconsistent with the 
idea that he is a mechanic and his practice merely 
a trade.” 

To the same effect see: 

Martin v. iiald//. 249 Pa. 253, 94 All. 1091. 

U.r I'arte Itnst. 181 Calif. 73, 183 Pac. 548. 

State v. Last ace, 1 17 Kan. 74(i, 233 Pac. 109. 

State v. Itnst. 119 Wash. 480, 206 Pac. 33. 

Appellees have endeavored to remove optometry 
from the category of a profession by the assertion that 
an optometrist is a men* mechanic engaged in a trade 
and using certain mechanical appliances, but as to tins 
the Court in Swan.: v. (dark, supra, said; 
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“It is not an argument to say that an optome¬ 
trist is a mechanic because he employs mechanical 
means or mechanical instruments in his practice. 
The instruments in common use by dentists are 
mechanical tools * * * as are most instruments 
used in a surgical operation; but the use of such 
instrumentalities does not make the dentist or 
surgeon a mere mechanic within anv fair meaning 
of the term. * * ' The character and use of the 
instruments with the regulations above do indicate 
in a measure the extent of the knowledge and skill 
required of one who practices optometry.” 

The Statute of the State of Ohio, like the Act of 
Congress now under consideration, does not specifically 
declare the practice of optometry to be a profession, 
but nevertheless the Supreme Court of Appeals of 
Ohio held in State, ex rel. Harris, et at. v. Myers, Sec¬ 
retary of State, 128 Ohio 366, 191 X. E. 99: 

“Whatever refinements of reasoning may be 
brought to bear upon the question of whether op¬ 
tometry is a business to be carried on, or engaged 
in, or a profession to be practiced, the legislature 
of this state has quite definitely placed it in the 
category of professions. The statute makes it un¬ 
lawful for any person to practice optometry who 
is not more than twenty-one years of age and who 
has not met the requirements therein prescribed. 
Evidence of preliminary education specified must 
be furnished, and a two year course in optometry 
completed, and then the qualifications of the appli¬ 
cant are tested by an examination conducted by a 
board appointed as therein provided. Not only is 
good moral character made one of the prerequis¬ 
ites to admission to the examination for a certifi¬ 
cate authorizing the applicant to practice op- 
tometrv, but the board is authorized to revoke 
such certificate for any of the causes enumerated, 
among which are ‘gross immorality, grossly un- 


professional or dishonest conduct,’ etc. Speci- 
callv exempt from the requirements of the act are 
physicians and surgeons practicing under author¬ 
ity of license issued under the laws of the state for 
the practice of medicine and surgery, and also 
persons selling spectacles or eyeglasses, but who 
do not assume directly or indirectly to adapt them 
to the eye, and who do not practice optometry. 
Throughout these statutory provisions the legis¬ 
lature of this state has recognized optometry as a 
profession. The statutes of many states speci¬ 
fically characterize it as such.” 

In Illinois the Statute does not by its terms state that 
optometry is a profession, but nevertheless in Bab¬ 
cock, ct al. v. Nudelnian, .‘167 Ill. 626, 12 N. E. (2d) 635, 
the Court said: 

“ # # # it ^ apparent at the outset that the 
evident intention of the Legislature was to create 
a recognized class in the nature of a profession 
similar to persons practicing medicine, surgery, or 
dentistry, and to elevate the calling to that of a 
profession or skilled occupation. * * * ” 

“The main object and purpose of optometry is 
to furnish service to one requiring a correction of 
vision. It is not a craft or a trade, but a personal 
professional calling in which a reputation is built 
up because of the efficiency of the service ren¬ 
dered. The requirements of the statute in regard 
to this particular calling insist upon a good moral 
character on the part of the applicant, graduation 
from an approved school of optometry, and the 
passing of satisfactory examinations and tests as 
to educational fitness. None of these requisites 
are necessary for one engaged in the business of 
the retail soles of tangibles. The lenses furnished 
are the result of skilled mechanical grinding and 
preparation. The ocular examination of the re- 
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cipient of the service demands a high degree of 
skill. These things are the main objectives. While 
it is true that frames are furnished and their price 
considered in the ultimate attainment of the pur¬ 
pose, it is purely incidental to the main object 
sought to be accomplished. There is no reason 
why the optometrists may not adapt old frames to 
new lenses, if requested. The furnishing of new 
frames does not alter the character of the calling 
nor convert a profession into a trade. * * * ” 

It would be burdensome to refer to every one of the 
large number of cases where the Courts of the various 
States have held optometry to be a profession, but the 
following are a few more of them: 

Seifert v. Buhl Optical Co., 276 Mich. 692, 268 
X. W., 784. 

McMurdo v. Getter, 1() N. E. (2d) 139. (Mass.) 

State v. Goldman .Jewelry Co., 142 Kan. 881; 51 
Pac. (2d) 995; 102 A. L. R. 334. 

State v. Kindy Optical Co., 216 Iowa, 1157; 248 
X. W. 332. 

Funk Jewelry Co. v. State. 46 Ariz. 348; 50 Pac. 
(2d) 945. 

Bennett v. Indiana State Board, etc. 211 Ind. 
678; 7 X. E. (2d) 977. 

State ex rel. Harris v. Myers, 128 Ohio St. 366; 
199 X. E. 99. 

State ex rel. Bricker v. Buhl Optical Co., 131 
Ohio St. 217; 2 X. E. (2d) 601. 

Rowe v. Standard Drug Co., 132 Ohio 629; 9 
X. E. (2d) 609. 

Stern v. Flynn, 154 Misc. 609; 278 X. Y. S. 578. 

Eddy v. Board of Optometry. 116 W. Va. 698; 
182 S. E. 870. 

Penington v. Bonelli. 15 Cal. App. (2d) 316; 59 
P. (2d) 448. 

Commonwealth v. Houtenhrink, 235 Mass. 320; 
126 X. E. 669. 
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Commonwealth v. S. S. Kresge, 267 Mass. 145; 
166 N. E. 558. 

Corporations Cannot Practice the Profession of 

Optometry. 

From the above statement of facts it will be seen 
that the appellees, both of which are corporations, are 
professing to the public that they have in their employ 
or under their control a staff of licensed optometrists 
who, at no expense to the public, but at the sole cost of 
the appellees, examine the eyes of those of the public 
who come to the department store of Lansburgh & Bro., 
the only purpose of the appellees being to sell eye¬ 
glasses without any effort on the part of the appellees 
through said optometrists to protect or conserve the 
eyesight of the public. This is evidenced by the testi¬ 
mony of Dr. Mercury, one of the optometrists so em¬ 
ployed, who said that he does not ask forlhe patient’s 
symptoms and is not interested in such symptoms, but 
is “only interested in selling glasses” (R. 208.) It is 
difficult to understand how in this manner the health of 
the public can be conserved. From the testimony it 
appears, and even without any definite testimony on 
the point it would be natural to assume, that the inter¬ 
jection of an employer between the optometrist and 
the patient tends to dilute the optometrist’s loyalty to 
his patient and divert it to his employer. In the very 
recent case of Merrick, et al. v. American Security & 
Trust Co., 67 W. L. R. 1138, this Honorable Court in 
deciding a complaint alleging an unauthorized practice 
of law by a corporation said: 

“ * # * Practice by corporations or other un¬ 
licensed persons, even though they act exclusively 
through licensed lawyers, is undesirable because 




26 


the interjection of an employer between lawyer 

and client tends to dilute the lawyer’s lovaltv to 

» • » 

his client and divert it to his employer. In general, 
if there is to be an intermediary employer lie must 
himself be a licensed attorney. * * * ” 

A corporation, being an artificial person, may do 
business only through its agents and employees. 
Whatever such agents and employees do, within the 
scope of their employment or agency, is in law con¬ 
sidered as having been done by the corporation. In 
this case the employees, for and on behalf of the ap¬ 
pellee corporations and acting within the scope of their 
employment, are practicing optometry, which neces¬ 
sarily means that said corporations through said em¬ 
ployees are practicing optometry, and in their news¬ 
paper advertisements, said corporations profess this to 
the public. If the defendant corporations desire to 
conduct an optical department there could be no com¬ 
plaint, but the ownership and conduct of an optome- 
trical department by a corporation manifestly consti¬ 
tutes the practicing of the profession of optometry by 
such corporation. It is nothing but a subterfuge on the 
part of the appellees to be doing indirectly what they 
admittedly cannot do directly. Xo profession should 
be subject to such commercialization or exploitation. 

The inability of a corporation to engage in any pro¬ 
fessional activity was reiterated by Justice Shaw of 
the Supreme Court of Illinois in the suit of Dr. Allison, 
Dentist, Incorporated v. John T. Allison , 360 Ill. 638, 
196 X. E. 799, wherein the Court affirmed a prior de¬ 
cree and said as follows: 

“The practice of a profession is everywhere 
held to be subject to licensing and regulation under 
the police power and not subject to commercializa- 
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tion or exploitation, Dent. v. West Virginia, 129 
U. S. 114, 9 S. Ct. 231, 32 L. Ed. 023; Hawker v. 
New York, 170 U. S. 1S9, 192, 18 S. Ct. 573, 42 L. 
Ed. 1002; Painless Parker v. Board of Dental Ex¬ 
aminers, 216 Cal. 285, 14 F. (2d) 67; People v. 
People*s Stock Yards State Bank, 344 Ill. 472, 176 
X. E. 901. To practice a profession requires some¬ 
thing more than the financial ability to hire com¬ 
petent persons to do the actual work. It can be 
done only by a duly qualified human being*, and to 
qualify something more than mere knowledge or 
skill is essential. The qualifications include per¬ 
sonal characteristics, such as honesty, guided by 
an upright conscience and a sense of loyalty to 
clients or patients, even to the extent of sacrificing 
pecuniary profit, if necessary. No corporation can 
qualify. It can have neither honesty nor con¬ 
science, and its lovalty must, in the very nature of 
its being, be yielded to its managing officers, its 
directors, and its stockholders.” 

It is deemed unnecessary to call the Court’s atten¬ 
tion to the many other decisions declaring corporations 
may not practice a highly skilled profession intimately 
associated with the public health and involving confi¬ 
dential relationships. 

Appellees are Selling Eyeglasses and Adapting Them 
to the Eye in Violation of the Statute. 

But, irrespective of whether or not optometry is a 
profession, the practice of the appellee corporations in 
selling spectacles and eyeglasses and adapting them to 
the eye and professing in the newspapers the practice 
of optometry is in direct violation of Section 20 (b) of 
the Statute. The Statute does not provide that in order 
to sell eyeglasses one must be a licensed optometrist, 
but the Statute does say that no one, other than an 
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optometrist or physician who sells eyeglasses may 
* 

either directly or indirectly attempt to adapt them to 
the eye or practice or profess the practice of optome¬ 
try. The appellees do sell eyeglasses and they do at¬ 
tempt either directly or indirectly to adapt them to the 
eye, and they do in the newspapers profess the prac¬ 
tice of optometry. This provision of the Statute is not 
at all ambiguous nor difficult to understand and it is 
being violated by the appellee corporations. The ap¬ 
pellants charge that inasmuch as a corporation can 
only act through its agents therefore the appellees are 
directly adapting eyeglasses to the eye, but in any 
event the appellee corporations are at least indirectly 
adapting eyeglasses to the eye. When Congress used 
the word “indirectly” it can only possibly have meant 
that neither a person nor a corporation could adapt 
glasses to the eye or profess the practice of optometry 
through another agency or person. The word “indi¬ 
rectly” could have no other meaning. How else could 
a person in any different manner indirectly adapt 
glasses to the eye. It is, therefore, evident that Con¬ 
gress has definitely legislated that no person, which 
includes a corporation, not licensed, can indirectly, by 
employing other persons, practice or profess the prac¬ 
tice of optometry, or operate an optical store, selling 
eyeglasses and employing other persons to examine 
the eyes and adapt the glasses. 

In the face of the Statute and in a way most unfair 
to the public as well as to the profession, Lansburgh & 
Bro. advertise publicly that it has in its employ and 
control a staff of licensed optometrists to examine the 
eyes. Yet from its answer and from the testimony, 
including the purported lease, Lansburgh & Bro. now 
tells the Court in effect that these newspaper adver- 
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tisements are not correct, but were made only for the 
purpose of representing to the public that Lansburgh 
& Bro. does have a staff of optometrists under its con¬ 
trol so as to get members of the public to come to the 
store, whereas the true situation according to both of 
the appellees is contended to be that all of these op¬ 
tometrists are in the employ of the Buhl Company. 
Lansburgh & Bro. takes the position that all it is doing 
is to grant a concession to the Buhl Company just like 
other concessions are granted for the selling of par¬ 
ticular lines of merchandise, but the evidence shows 
that in addition to holding itself out to the public as 
having a staff of optometrists under its control, Lans¬ 
burgh & Bro. has certain actual control over and di¬ 
rection of the optometrists, handles all of the money, 
pays all the expenses, and remits to the Buhl Company 
whatever is left over. The working hours and working 
conditions, the keeping of tile records, the charge ac¬ 
counts, paying for the advertisements and even paying 
the salaries of the optometrists is all under the control 
of Lansburgh & Bro. The fact that while the selling of 
eyeglasses by Lansburgh & Bro. might possibly be con¬ 
sidered as a part of the business of a department store, 
yet the examination of the eyes and the practicing of 
optometry is no more a part of its business or inci¬ 
dental to its business than would the performance of 
legal services be a part of the business of a stationary 
store selling law books or legal forms, or the setting of 
broken limbs be part of the business of a hospital sup¬ 
ply store selling splints and braces. 

The question of the unauthorized practice of op¬ 
tometry has in recent years been decided by numerous 
State Courts. The overwhelming weight of authority 
is to the effect that optometry is a profession and may 
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not be practiced in the manner attempted by the ap¬ 
pellees. Some of these decisions are against the very 
Buhl Optical Corporation of Delaware named in this 
suit, or against its subsidiaries and lessor department 
stores. The appellees rely upon a few decisions which 
at first sight might seem to hold contrary to the appel¬ 
lants’ contention. In no case, however, where the 
Statute of the particular State has contained a pro¬ 
vision similar to Section 20 (b) of the District of 
Columbia Act has any Court to our knowledge decided 
against the contention of the appellants. A few of the 
cases relied upon by the appellees, together with the 
difference in the wording of the Statute are as follows: 

Dickson v. Flynn , 246 App. Div. 341; 286 X. Y. S. 225, 
affirmed; 273 X. Y. 72; 6 N. E. (2d) 102. In this case 
the Court remarked that the legislature said in effect 
that a corporation “may have an optometrist in charge 
of the place where optical goods are sold,” which the 
Court felt indicated that the legislature intended to 
specifically provide that a corporation could employ 
optometrists, whereas the Act of Congress contains no 
such provision and prohibits such practice either di¬ 
rectly or indirectly by an unlicensed person or concern. 

Jaecklc v. Bamberger, 119 N. J. Equity 126; 1S1 Atl. 
181. In this case the Court was particular to point out 
that the question involved was whether a department 
store was practicing optometry within the meaning of 
the Statute, and the Court pointed out that “Section 
One expressly includes in its scope a person who 
practices ‘either on his own behalf or as an em¬ 
ployee of another,’ ” and that Section 22 of the New 
Jersey Act imposed a penalty on a company which 
employed a person to practice optometry not author¬ 
ized under the Statute. It is clear that the State Sta¬ 
tute is entirely different from the Act of Congress. 
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Dvorine v. Castlebarg Jewelry Corporation, 170 Md. 
661; 185 Atl. 562. In this case, which is heavily relied 
upon by the appellees, the Court pointed out that the 
Maryland Statute “does not make it unlawful to em¬ 
ploy and sell the service of an optometrist” * * * “nor 
does it make it unlawful for his employer to advertise 
to the public that he will through the agency of a regis¬ 
tered optometrist furnish such service to those who 
may apply therefor,” and the Court was emphatic in 
stating that the question is not whether the legislature 
may prohibit a corporation or unlicensed person from 
furnishing the services of a licensed optometrist to 
others, but whether it had done so in the State of 
Maryland, and the Court concluded that a reading of 
the Maryland Statute demonstrated that it had not 
imposed such a restriction. The Act of Congress, how¬ 
ever, does impose such a restriction because the Act 
provides that no person other than a registered op¬ 
tometrist or physician who sells eyeglasses shall at¬ 
tempt either directly or indirectly to adapt them to the 
eye or to practice or to profess the practice of op- 

tometry. 

•» 

Georgia State Board of Examiners v. Friedmans* 
Jewelers, Inc., 183 Georgia 669, 189 S. E. 238. In this 
case the Court likewise stated the question to be 
whether or not the particular Statute of the State of 
Georgia prohibited a jewelry store from employing 
registered optometrists to examine eyes. In the 
Georgia law the Court was unable to find any such 
restriction as Congress by Section 20 (b) has imposed 
in connection with the practice of optometry in the 
District of Columbia. 

There will undoubtedly be other decisions cited and 
quoted from by the appellees, but we are firm in stating 
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that in no case where the State Statute has contained 
exemptions or restrictions similar to those contained in 
the Act of Congress has any Court ever said that the 
exemptions and restrictions are without full effect. We 
have gone to some length in referring to the cases 
which will be used by the appellees because we desire 
strongly to bring to the Court’s attention that the 
present question is restricted to the interpretation of 
the exemptions and restrictions contained in Section 
20 (b) of the Act of Congress and has no relation to 
the Statutes of the various States. 

Insofar as the exemption contained in the Act of 
Congress is concerned, the Statute of Ohio is the only 
Statute we have found which contains an almost identi¬ 
cal wording, as may be seen from the quotation herein¬ 
before set out and taken from the case of Stair, rx rel. 
Harris, at at. v. Myers, Secretary of State, 128 Ohio 
366, 191 N. E. 99. The Court there pointed out the spe¬ 
cific exemption from the requirements of the Act to be 
physicians and “also persons selling spectacles or eye¬ 
glasses, but who do not assume directly or indirectly to 
adapt them to the eye, and who do not practice Op¬ 
tometry, ” and in that case the Court held that Op¬ 
tometry in the State of Ohio is a profession and granted 
the relief prayed for. We are confident that no other 
Statute conies as close to the wording of the District of 
Columbia Act as does this Ohio Statute. Certainly, no 
State Statute involved in any of the cases which ap¬ 
pellees brought to the attention of the Trial Court is at 
all similar to the Ohio and District of Columbia Acts. 

The exemption contained in the Illinois Statute is 
somewhat similar to Section 20 (b) of the Act of Con¬ 
gress and reads: “Persons, firms, and corporations 
who manufacture or deal in eyeglasses or spectacles in 
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a store, shop or other permanently established place of 
business and who neither practice nor attempt to prac¬ 
tice optometry.” 

In a recent decision by the Supreme Court of Penn¬ 
sylvania, Eastern District, against Gimbel Brothers, 
the evidence showed the set up in that case to be prac¬ 
tically identical 'with the set up in the present case. 
The lease provided that the name of Gimbels only 
should be used and the names of neither the lessee nor 
the optometrist appeared, but the optometrists were * 
under the control of and could be dismissed by Gim¬ 
bels, which received all of the fees and made all the 
disbursements. We refer to the case of Neill v. Gimbel 
Bros., Inc., 330 Pa. 213, 199 Atl. 178, and quote a por¬ 
tion of the opinion: 

“ * * * We think the chancellor, who found as a 
conclusion of law that optometry is a profession, 
took a somewhat restricted view of what optom¬ 
etry is when he said: ‘the practice of optometry 
* * * is essentially a mechanical process which re¬ 
quires a knowledge of the use and operation of 
certain instruments and appliances designed to 
measure and record the errors in human vision.’ 
The optometry statute (Sec. 5, 63 P. S. Sec. 233, 
as amended) requires that every one fitting him¬ 
self to practice shall take an examination ‘in 
practical, theoretical, .and physiological optics, in 
theoretical and practical optometry, and in the 
anatomy and physiology of the eye, and in pa¬ 
thology as applied to optometry.’ To enable the 
user of the mechanical processes to intelligently, 
understanding^ and scientifically apply them, he 
must have the background of scientific and tech¬ 
nical knowledge and training which is required. 
His operation of his instruments is no mere rule 
of thumb. What was said by the Supreme Court 
of Michigan in Seifert v. Buhl Optical Co., 276 
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Mich. 692, 268 N. W. 784, decided September 2, 

1936, more adequately portrays what the present- 
day optometrist is: ‘The difficulty with defen¬ 
dant’s entire position is its belief that optometry 
is merely an incident to its corporate merchandis¬ 
ing' business. It overlooks the fact that optometry 
has become a real science devoted to the measure¬ 
ment, accommodation, and refractory powers of 
the eye without the use of drugs, thus superseding 
obsolete and archaic methods of fitting eyeglasses. 
It has become one of the important professions, 
and for the preparation of its proper practice 
courses in optometry, physics, physiology, patho¬ 
logical conditions of the eye, the proper use of the 
retinascope, ophthalmometer, ophthalmoscope, re¬ 
fractor, prisms, lenses, etc., are given as part of 
the curriculum in many of our largest universities 
as well as colleges specializing in optometry. The 
legislatures throughout the entire country have 
recognized that the proper practice of this pro¬ 
fession is of the most vital importance to the pub¬ 
lic, and have made due provisions, not only for the 
licensing of optometrists after proper examina¬ 
tion, but for regulating the proper practice of the 
profession.’ 

“The Supreme Judicial Court of Massachusetts 
in the very recent case of McMurdo v. Getter , 
Mass., 10 N. E. (2) 139, decided September 20, 

1937, took a view of the situation before us which 
is in consonance with our own. It is there said: 
‘The defendants contend that they are not practic¬ 
ing optometry illegally* although they are not reg¬ 
istered optometrists and yet reap all the financial 
reward of a practice conducted by their servant 
who is a physician and as such entitled to practice 
optometry without registration. * * * A different 
rule has been applied to the learned professions. 
These are characterized by the need of unusual 
learning, the existence of confidential relations, 
the adherence to a standard of ethics higher than 
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that of the market place, and in a profession like 
that of medicine by intimate and delicate personal 
ministration. Traditionally, the learned profes¬ 
sions were theology, law and medicine; but some 
other occupations have climbed, and still others 
may climb, to the professional plane. * * * Dentis¬ 
try, a branch of medicine, has done so within mod¬ 
ern times. Professional men may be held to a 
higher ethical code, for example by the restriction 
of advertising, than men engaged in ordinary busi¬ 
ness. * * * The rule is generally recognized that a 
licensed practitioner of a profession may not law¬ 
fully practice his profession among the public as 
the servant of an unlicensed person or a corpora¬ 
tion; and that, if he does so, the unlicensed person 
or corporation employing him is guilty of practic¬ 
ing that profession without a license. A corpora¬ 
tion as such cannot possess the personal qualities 
required of a practitioner of a profession. Its ser¬ 
vants, though professionally trained and duly 
licensed to practice, owe their primary allegiance 
and obedience to their employer rather than to the 
clients or patients of their employer. The rule 
stated recognizes the necessity of immediate and 
unbroken relationship between a professional man 
and those who engage his services. * * * 

“ ‘In recent times abnormalities of the eye, like 
those of the teeth, have been found sometimes to 
indicate and often to result in serious impairment 
of the general health. The work of an optometrist 
approaches, though it may not quite reach oph¬ 
thalmology. The learning and the ethical stand¬ 
ards required for that work, and the trust and 
confidence reposed in optometrists by those who 
employ them, cannot be dismissed as negligible or 
as not transcending the requirements of an ordi¬ 
nary trade. We cannot pronounce arbitrary or ir¬ 
rational the placing of optometry on a profes¬ 
sional basis. This conclusion finds support in 
other jurisdictions. State v. Goldman- Jewelry 
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Co., 142 Kan. 881. State v. Kindy Optical Co., 216 
Iowa 1157. Eisensmith v. Buhl Optical Co., 115 
W. Va. 776. Funk Jewelry Co. v. State, 46 Ariz. 
348. Bennett v. Indiana State Board of Registra¬ 
tion and Examination in Optometry, 7 X. E. Rep. 
(2d) 977 (Ind.) State v. Myers, 12S Ohio St. 366, 
State v. Buhl Optical Co., 131 Ohio St. 217. Rowe 
v. Standard Drug Co., 132 Ohio 629. Although 
the statute does not show an uncompromising de¬ 
termination to apply purely professional stand¬ 
ards to optometrists, we think that they are in ef¬ 
fect placed on a professional plane. * * * We think 
that upon the agreed facts the defendants are 
practicing optometry without right.’ The Court 
enjoined the defendant from practicing optom¬ 
etry, either personally or by an employee. 

“We conclude the decree should be modified so 
as to provide that the defendant be prohibited 
from the practice of optometry, directly or indi¬ 
rectly, and from employing registered optome¬ 
trists to examine the eyes of its customers. The 
court below will modify its decree accordingly. 

“The argument of defendant that the decree as 
we are directing it to be modified will make the 
act unconstitutional as contravening the 14th 
amendment to the Federal Constiution under the 
authority of Liggett Co. v. Baldridge, 278 U. S. 
105, in our opinion is without merit. That case 
does not support the proposition that a licensed 
practitioner of a profession may be employed at 
a salary to render professional services to the 
customers of a person, partnership or corpora¬ 
tion, where the contractual relationship of the cli¬ 
ent oi- customer is, not with the practitioner, but 
with the latter’s employer, and the chancellor de¬ 
cided as before noted that optometry is a profes¬ 
sion. If a corporation hired a lawyer to render 
legal services under such arrangements, it would 
clearly be engaged in the practice of law. The 
legislature has the right to forbid such practice as 
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contrary to public policy, which is properly con¬ 
cerned with the maintenance of high professional 
standards. One who practices a profession is apt 
to have less regard for professional ethics and to 
be less amenable to regulations for their enforce¬ 
ment when he has no contractual obligations to 
the client, does not fix or receive the fees, and is 
under the control of an employer whose commer¬ 
cial interest is in the volume of sales of merchan¬ 
dise effected by the prescriptions of the employee 
—practitioner. These features were entirely ab¬ 
sent from the Liggett case.” 

In connection with the power of Congress to deny 
corporations the right to practice a profession, we 
should like to call to the Court’s attention that about 
seven years after the decision in Liggett Co. v. Bald¬ 
ridge, 278 U. S. 105; 73 L. Ed. 204, the Supreme Court 
of the United States in Semler v. Oregon State Board 
of Dental Examiners, 294 U. S. 608; 79 L. Ed., 1086 
stated: 

“We have held that the State mav denv to cor- 

» 4 - 

porations the right to practice, insisting upon the 
personal obligations of individuals.” 

The scheme which the Buhl Optical Company and 
affiliated corporations have attempted to work in the 
District of Columbia is the same scheme which they 
have been stopped from pursuing in other jurisdic¬ 
tions. The case of Eisensmith v. Buhl Optical Com¬ 
pany, 115 W. Va. 776, 178 S. E. 695, is one instance. 
There the Buhl Optical Company conducted a similar 
business in a similar manner in the department store 
of O. J. Morrison Company at Charleston, West Vir¬ 
ginia, but they were enjoined by the Court. 
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In Iowa a similar scheme was tried with the same re¬ 
sult as may be seen from the case of State v. Kindy 
Optical Company, 216 Iowa 1157; 248 N. W. 332, the 
Court saying that: 

“The subtle attempt on the part of the defen¬ 
dant to evade the provisions of the Iowa statutes 
in reference to the practice of optometry, by em¬ 
ploying a licensed optometrist to conduct its busi¬ 
ness, and by the execution of the alleged lease 
with its employee, is too patent to appeal strongly 
to a court of equity. * * *” 

In the case of Howe v. The May Company, 132 Ohio 
State, 629; 9 N. E. (2d) 609, a wholesaler of glasses, 
Benjamin Gainsburg, made a similar arrangement 
with the May Company, operating a department store, 
and they both were enjoined from attempting to per¬ 
petrate the subterfuge, the Court holding that optom¬ 
etry is a profession not to be practiced in any such 
manner. 

In the State of Arizona in the case of Fvnk .Jewelry 
Company v. State of Arizona, ex rel. La Trade, 46 
Arizona 348, 50 P. (2d) 945, the Court held: 

“The defendant, therefore, when it employes a 
registered optometrist, as a part of its business, 
to examine the eye for defects and to prescribe 
glasses to correct such defects, is violating the law 
regulating optometry.” 

Again in the case of Kansas State ex rel. Beck v. 
The Goldman Jewelry Company. 142 Kansas 881; 51 
P. (2d) 995; 102 A. L. R. 334, the Court stated: 

“Stronger language might be used to character¬ 
ize them, but as we view them, the contract of 
employment and the lease in connection with it 
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are devices to avoid the provisions of our statutes 
with reference to practicing optometry, and can¬ 
not avail the defendant.” 

In the case of Teseschi v. Mathis, 116 N. J. 187, 183 
A. 146, a corporation attempted by mandamus to force 
the Secretary of State to record a certificate of incor¬ 
poration allowing the corporation to “engage in the 
practice of optometry, through duly registered li¬ 
censed optometrists in its employ.” The Court stated 
that: 


“It is apparent that the legislature never in¬ 
tended the creation of a corporation to do the 
thing the law permits the individual alone to do.” 

In California in the case of Penington v. Bonelli, 15 
Cal. App. (2d) 316, 59 P. (2d) 448, the Court stated: 

“ * * # optometry is not a business and is not 
an article of commerce, but a profession dealing 
with the health and well being of the people and 
should be and is governed and controlled by regu¬ 
lations entirely unnecessary to apply to merchan¬ 
dise.” 

In Colorado a man by the name of Parker endeav¬ 
ored to circumvent the Dentistry Statute, just as the 
Buhl Optical Company is attempting to do in the pres¬ 
ent optometrical case. Parker ended up in Court on 
several occasions and was several times enjoined. See 
State Board of Dental Examiners v. Miller, 90 Colo. 
193, 8 P. (2d) 699, where the Court in deciding against 
the “Parker System” stated: 

“Such species of fraud upon the public consti¬ 
tutes gross violations of professional duty. * * * 
An act which cannot be done directly because il- 
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legal cannot be done indirectly. This principle is 
a buckler against subterfuge.” 

In the case of Dental Examiners v. Savelle, 90 Colo. 
177, 8 P. (2d) 693-697, the Court enjoined another such 
scheme and referred to the case of People v. Painless 
Parker Dentist (85 Colo. 304; 275 Pac. 926) and held 
that the relation of a dentist to his patrons must be 
personal and that; 

“An honorable professional man’s good name 
is his most valuable asset, not to be bartered 
away. ’ ’ 

In order to keep this brief within normal physical 
limits, no attempt has been made to cite or quote from 
all of the available decisions and even the quotations 
which have been used constitute only a very small 
portion of the available law expressed in the full 
opinions in such cases. The Statutes of the various 
States were all passed in comparatively recent years 
and likewise the Court decisions construing the vari¬ 
ous Statutes are quite recent, perhaps the most im¬ 
portant opinions having been rendered within the last 
two or three years. This is because, as contended by 
the appellants, optometry has in recent years made 
wonderful strides until it is now accepted as a pro¬ 
fession and has been legislated to be such by many 
of the States and adjudicated to be such by many 
Courts. 

The Findings of Fact and Conclusions of Law are not 
in Accordance With the Established Facts. 

The trial of this case was long and much testimony 
was adduced, so that it was no easy task for the Trial 
Justice to include all of the pertinent facts in his com- 
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parativelv brief Findings of Fact. Nevertheless, 
whether or not set forth in the Findings of Fact, there 
must be found in the testimony some evidence to sup¬ 
port each finding. With respect to the alleged viola¬ 
tion of the Statute by the appellees, the Trial Court 
merely found that the appellees are not engaged in the 
practice of Optometry contrary to the provisions of 
the Act. Nowhere in the findings are any facts stated 
to sustain the conclusion of the Trial Court in this 
respect. The evidence is that the appellees are selling 
eyeglasses in a department store; that by and through 
their employees appellees are also attempting either 
directly or indirectly to adapt such eyeglasses to the 
eye and are thus practicing Optometry. That they are 
professing the practice of Optometry cannot be denied, 
for the appellees admit that Lansburgh and Bro. ad¬ 
vertise in the newspapers that it has a staff of optom¬ 
etrists who will examine the eyes of the public without 
charge. These facts were proved conclusively and 
most of them were admitted by the appellees, and such 
conduct is a clear violation of the Statute, irrespective 
of whether or not Congress intended Optometry to be 
considered a profession or whether it is in fact a pro¬ 
fession in the District of Columbia. No reason what¬ 
ever is given by the Trial Court for its finding to the 
contrary, so that such finding is not in accordance with 
the established facts. 

Moreover, the Findings of Fact are inconsistent and 
inconclusive. The Trial Court found that Optometry 
is not a learned profession comparable with Law, Med¬ 
icine and Theology. But, nevertheless, the Court 
found further facts showing that Optometry is now a 
learned profession dealing with the public health and 
involving a confidential relationship, because the Court 
found that the practice of Optometry requires privacy, 
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is essentially a mechanical art which requires skill, 
manual dexterity and a knowledge of the use and ap¬ 
plication of certain mechanical instruments and appli¬ 
ances designed to measure and record the errors and 
deviations from the normal which may be found in the 
human eye, and that the Statute is for the protection 
of the public health, and that standards of education 
are prescribed by the Statute and the District of Co¬ 
lumbia Board of Optometry. The evidence is all in 
favor of the appellants to the effect that all of the 
essentials necessarily incident to a profession are in¬ 
volved in the profession of Optometry, i.e., an enor¬ 
mous amount of skill and learning, a conservation of 
the public health, a necessity for privacy, and a confi¬ 
dential relationship between the patient and the op¬ 
tometrist. The Trial Court itself stated that the pri¬ 
mary purpose of the Act is the protection of the public 
health. It is exceedingly difficult to visualize how the 
public health is protected by the interjection of a cor¬ 
porate employer between the optometrist and his 
patient, particularly when the optometrist in charge of 
the establishment of the appellees testified that he is 
not interested in the patient’s symptoms but is “only 
interested in selling glasses” (R. 208). Quite frankly, 
we are at a loss to understand just what further attri¬ 
bute the Trial Court felt should exist in connection 
with the practice of Optometry in order to be able to 
classify it as a profession. It seems to us that it is in¬ 
consistent for the Trial Court to have found that the 
practice of Optometry involves a high degree of skill 
and learning, a confidential relationship and a conser¬ 
vation of the public health, and yet, without any stated 
reason, to have found that Optometry is not a profes¬ 
sion. It is likewise difficult to understand for what 
reason the Trial Court considered that Optometry is 
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not a learned profession comparable with Medicine, 
when Medicine and Optometry each involve public 
health, a confidential relationship and the highest de¬ 
gree of skill and learning, just as in the case of Den¬ 
tistry and the other professions which are more or less 
offshoots from the medical profession. 

The facts in this case were overwhelmingly proved, 
not only by the testimony adduced by the appellants 
but by the testimony of the witnesses for the appellees, 
and indeed by the very admissions made by the appel¬ 
lees in their answers and, as -we have before said, we 
are concerned only with the testimony adduced in this 
case and with the Act of Congress controlling the 
practice of Optometry in the District of Columbia and 
not with the facts and circumstances or State Statutes 
involved in other cases. If the profession of Optom¬ 
etry is to be practiced by corporations in the manner 
in which the appellees are now doing it, there would 
seem to be no logical reason why Lansburgh and Bro. 
could not practice all of the other professions and set 
up in its store a law office, a physician’s office or a 
dentist’s office. 

CONCLUSION. 

In conclusion, it is respectfully submitted that the 
testimony in this case shows conclusively that Optom¬ 
etry is a learned profession, the very nature of which 
prohibits the practitioner thereof from any affiliation 
or connection with a corporation as his employer; that 
the Act of Congress specifically prohibits all persons, 
which necessarily includes corporations, who or which 
sell eyeglasses from attempting either directly or in¬ 
directly to adapt them to the eye or to practice or 
profess the practice of Optometry, and that the proof 
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in this case is absolute to the effect that the appellees 
are violating; this Statute and are selling eyeglasses, 
and through employees, are directly or indirectly 
adapting them to the eye, and are professing in the 
newspapers the practice of Optometry. In view of the 
Statute and the conclusiveness with which the above 
facts have been proven, it is urged and respectfully 
submitted that the decree of the lower Court should be 
reversed and that the injunctive relief sought by the 
appellants should be granted. 

Respectfully submitted, 

Edwin A. Swingle, 

Ernest A. Swingle, 
Attorneys for Appellants. 
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IN THE 


Simteb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA. 
Apkil. Term, 1939. 


No. 7507. 


Edwin H. Silver and M. Luther Dicus, Appellants, 


v. 

Lansburgh & Bro., a Corporation, Buhl Optical 
Company (A District of Columbia Corporation), 

Appellees. 


BRIEF FOR APPELLEES. 


STATEMENT OF THE CASE. 

In their Amended Bill of Complaint, appellants 
seek an injunction against the appellees, Lansburgh 
& Bro. and Buhl Optical Company, District of Colum¬ 
bia corporations, restraining them from directly or 
indirectly engaging in the practice of optometry in 
violation of the Optometry Law of May 28, 1924 (43 
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Stat. 177, c. 202). Appellants base their claim for in¬ 
junctive relief upon two grounds, namely: (a) that 
optometry is a learned profession, the very nature of 
which prohibits the practitioner thereof from any af¬ 
filiation or connection with a corporation or non-op¬ 
tometrist, regardless of the provisions of the Act reg¬ 
ulating the same; and (b) that the Optometry Law of 
May 28, 1924 specifically prohibits the employment of 
duly registered and licensed optometrists by a corpo¬ 
ration or non-optometrist. 

The appellees in their respective Answers to said 
Amended Bill of Complaint state that optometry is 
not a learned profession, and that they are not en¬ 
gaged, either directly or indirectly, in the practice of 
optometry, in contravention of the existing law.— 

Appellee, Buhl Optical Company, in its Answer 
states that it is a corporation organized and existing 
under the Laws of the District of Columbia; that it 
conducts an optical department in the Lansburgh & 
Bro. department store, situate at 420-7th Street, N. W., 
in the City of Washington, District of Columbia, and 
in the operation of said optical department, employs 
optometrists duly registered and licensed under the 
Optometry Law of the District of Columbia; that it 
leases floor-space from the said Lansburgh & Bro. by 
virtue of a certain written Lease, a copy of which is 
attached to and made part of appellants’ Amended 
Bill of Complaint, for which it pays a rental of twenty 
per cent (20%) of the gross receipts realized from the 
sale of optical merchandise in said department. 

Appellee, Lansburgh & Bro., in its Answer states 
that it is a corporation organized and existing under 
the Laws of the District of Columbia, and owns and 
operates a department store situate at 420-7th Street, 


3 


N. W., in said City; that it leases certain floor-space 
in said deparment store to appellee, Buhl Optical 
Company, wherein the latter Company operates a de¬ 
partment for the sale of optical merchandise for 
which the said Buhl Optical Company pays a rental 
as provided in the Lease hereinabove referred to. 

The appellees, Lansburgh & Bro. and Buhl Optical 
Company, in their respective Answers to the Amended 
Bill of Complaint, deny the following allegations con¬ 
tained therein: that optometry is a highly skilled, 
technical, and learned profession identified with the 
conservation and restoration of human health and 
vision; that they have been and are now engaged in 
the unlawful and illegal practice of optometry and 
that optometry is being practiced by them in the op¬ 
tical department of the Lansburgh & Bro. department 
store; that they have held and now hold themselves 
out to the public as being able to practice and do 
actually practice optometry as defined by the Act of 
Congress of 1924; that they do not come within the 
exception of Section 20 (b) of said Act of Congress; 
that the advertisements of said optical department 
were and are false and fraudulent; that they are par¬ 
ticipants in a scheme designed to defraud the public, 
and to evade and circumvent the Optometry Law of 
the District of Columbia; that they have committed 
any unlawful or illegal acts; that they have caused, 
and are now causing great financial loss to the appel¬ 
lants and to all other duly registered and licensed op¬ 
tometrists in the District of Columbia; that they have 
examined and now examine the eyes of any persons; 
that they have built up a large practice in the op- 
tometrical profession and have charged and received 
large sums of money therefor, thus depriving other 


4 


duly registered optometrists of the opportunity of ex¬ 
amining, treating and prescribing for patients; that 
they have caused the appellants loss of practice and 
diminution of income; and that they have degraded 
and injured the professional reputation of the appel¬ 
lants and other duly registered and licensed optome¬ 
trists (R. 22-29, 30-38). 

The testimony adduced at the trial below shows: 
that the Buhl Optical Company is a lessee of Lans- 
burgh & Bro., renting floor-space in the latter corpo¬ 
ration’s department store located at 420-7th Street, 
N. W., in the City of Washington, District of Colum¬ 
bia, by virtue of a certain Lease (R. 138-139, 169-170); 
that all the conditions and provisions of said Lease 
have been and are being fully complied with by both 
lessor and lessee (R. 147, 170, 171); that said Buhl 
Optical Company pays a rental for such floor-space 
of twenty per cent (20%) of the gross receipts real¬ 
ized from the sale of optical merchandise in said de¬ 
partment (R. 138, 147, 172); that Lansburgh & Bro. 
does not own or furnish any of the eye-glasses or 
other optical merchandise displayed and sold in said 
department (R. 140), nor does it fix the prices for such 
merchandise (R. 149, 151, 170-172, 208, 216); that said 
optical merchandise is owned, furnished, and paid for 
by the Buhl Optical Company (R. 172), and that the 
prices thereof are fixed by said Buhl Optical Company 
(R. 171-172, 208, 216); that Lansburgh & Bro. and 
the Buhl Optical Company do not in any way control, 
interfere with, or instruct the optometrists with re¬ 
spect to the manner in which eyes of customers of the 
said Buhl Optical Company are to be examined (R. 
149, 152, 153, 170, 172, 207-208, 215-216); that Lans¬ 
burgh & Bro. does not know whether the optometrists 
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in charge or the Buhl Optical Company fix the prices 
of the optical merchandise sold (R. 149-151), nor has 
it any way of judging the quality of the service or of 
the eye-glasses sold in said department (R. 151); that 
said optical department is leased by Lansburgh & 
Bro. in the same manner as other departments are 
leased in the store and that it is customary for de¬ 
partment stores generally to have leased departments 
in their stores (R. 140, 150); that there is nothing con¬ 
tained in the pamphlet issued by Lansburgh & Bro., 
entitled “Information for New Employees,” giving in¬ 
structions of any kind to the optometrists employed 
by the lessee, Buhl Optical Company, in said optical 
department (R. 149); that the advertisements of the 
optical department are prepared by the Buhl Optical 
Company’s advertising department at Pittsburgh, and 
no directions arc given by the Lansburgh manage¬ 
ment as to what the contents of these advertisements 
shall be (R. 170, 171); that the optometrists employed 
by said Buhl Optical Company are paid a definite 
weekly salary which does not in any way depend upon 
the volume of the sales made in said department (R. 
170); that said optometrists are not instructed that 
the important thing was to sell glasses, whether glasses 
were needed or not (R. 170, 185, 209, 216); that eyes 
of customers are examined free; that if a prescrip¬ 
tion is desired it is given without charge, and the cus¬ 
tomer may have it filled elsewhere (R. 170, 191, 209, 
216); that the instruments used by the optometrists 
in said optical department, and all other fixtures, fur¬ 
niture and equipment therein are owned by the Buhl 
Optical Company (R. 175-176); that said instruments 
are the standard ones necessary for examinations (R. 
133, 208-209, 216-217); and that the rooms wherein 


6 


said examinations are conducted are quiet, dark, com¬ 
fortable and adequate in size (R. 210-211); that if 
said optometrists by the use of the ophthalmoscope, 
discover that the fundus of the eye is abnormal, they 
refer such customer to a physician or oculist (R. 184- 
180, 208, 217); that if the optometrist finds that the 
fundus is normal and that glasses are needed, he 
writes a prescription and sends it to Pittsburgh where 
the glasses are made; that after the* prescription is 
filled, the glasses are sent to the optical department 
and the optometrist then checks the glasses with the 
prescription, and if correct, delivery is made to the 
customer (R. 210, 217); that the President of the Dis¬ 
trict of Columbia Board of Optometry made inspec¬ 
tions of said optical department purposely to see 
whether or not the optometrists therein were practic¬ 
ing in violation of the law; that he did not find any 
violations on tlie part of said optometrists, and that if 
he had found any such infractions of the law, he would 
have reported the same to the Board (R. 121, 123). 

Further testimony adduced at the trial of this case 
shows that prior to, at the time of, and subsequent to 
the enactment of the Act of May 28, 1024, regulating 
the practice of optometry, optometry was, has been, 
and is still being practiced in various mercantile es¬ 
tablishments, such as department and jewelry stores 
(R. 50-7)1, 132, 107, 108, 213); store-fronts were, have 
been, and are now maintained., having show-windows 
containing displays and advertisements, and neon and 
electric signs; and that advertisements in the news¬ 
papers, telephone directories and other publications 
also were, have been, and are still being used (R. 105, 
107, 108-100, 200, 201-202, 203, 205, 200). 
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It was further testified that there are only ten (10) 
or twelve (12) optometrists in the District of Colum¬ 
bia out of one hundred and thirty-eight (lo8) or one 
hundred and forty (140) who do not practice optom¬ 
etry in the commercial atmosphere hereinabove de¬ 
scribed (R. 50, 106-107): that optometrists, including 
the two appellants, in their practice of optometry, in 
addition to the examination of the eves and the writing 
of prescriptions, sell glasses to their patients, on 
which they make a profit (R. 52, 112, 166, 197, 200). 

It was further testified that to be able to matriculate 
in the Pennsylvania State College of Optometry one 
shall either have graduated from a four-year high 
school course or produce a certificate by the Depart¬ 
ment of Public Instruction of the State showing that 
certain required subjects were covered by the appli¬ 
cant (R. 54); that the requirements for admission to 
the School of Optometry of Ohio State University, at 
Columbus, Ohio, are four years of high school, or the 
equivalent thereof as determined by llu* Kill ranee 
Board of said University (R. 8S); that the require¬ 
ment for entrance to the Optometry School of the Co¬ 
lumbia University is a recognized high school educa¬ 
tion, no college education being required in addition 
thereto, and that a high school education is not suf¬ 
ficient for entrance to the Law or Medical School of 
said Columbia University (R. 75): that Ohio State 
University confers upon a graduate from its School 
of Optometry the degree of Bachelor of Science in 
Optometry (R. SS); that a graduate from the* School 
of Optometry of Columbia University is given a de- 
grot* of Bachelor of Science in Optometry (R. 71): 
and that the degree of Bachelor of Science is con¬ 
ferred upon one who graduates from the School of 
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Optometry of tin* l nversity ot t aliloruia ( K. lob). 

II was further lest 1 lied by one ot the experts called 
i»y tin* appellants that ui 11 1 « State <*1 Maryland op- 
!uinc‘1 rist> mav not prescribe minus lenses lorchiidien 
under lil toon yoars ot aue (Id III )« and by oik* <»1 tin 
appellants that optometrisls aro no: recognized in an) 
branch of tin 1’nited Staio> Army and Navy service, 
and out rant> to Annapolis or \\ ost Point cannot be 
examined by an optometrist, nor can an optometrist 
a> such enlist in the Army r.r Navy (Id Hid): and it 
was further Mated by those witnesses competent to do 
so that if upon the making ot an examination with an 
ophthalmoscope, the opto; ;» t l ist finds tile tunous to 
be abnormal, 1»is function ceases and lie should reter 
the patient to a physician for treatment (Id 4>, Sb-S-b 
<><), 104, Ida). 

STATUTE INVOLVED. 

Tin. following Sections of the Law regulating the 
practice of optometry in the District <*t t olumbia 
(Act of May 28, 1024, 42 Stjit. 177. c. 202), which have 
been omitted in appellants* briet, are deemed ver\ ma¬ 
terial and pertinent to the proper consideration of the 
issues herein: 


‘•Section 1. That I lie pntcliri of optoinelrij is 
defined to be tin* application of optical principles 
through technical methods and /Icriccs in the ex¬ 
amination of the human eye for the purpose <>t 
ilrfmiiinhip risaal defects. and the adapt ation of 
tenses for tile aid and relief thereof. 1 Italics sup¬ 
plied 1 


Section lb. That 
tion refuse to grant 
may cancel, revoke, 
any license by it lit; 


the board may in its discre 
a license to any applicant and 
or suspend the operation ot 
mted for any of the following 
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reasons: The conviction <>1’ crime involving moral 
turpitude, lia!>itual use of narcotics, or any other 
substance which impairs the intellect and judg¬ 
ment to such an extent as to incapacitate any one 
for the duties of optometry, or for a conviction 
as provided in section 2 of this Act. 

Section 19. That nothing in this Act shall be 
construed as conferring on the holder of any 
license issued by said board the right to use any 
tiflr or any i r ur , l or o.hltrr nutmn indicating that 
lie is engaged in the /irnrfirr of hi r<!irinv . surgrri/. 
or the f rent mi nl <>t Ihr ii/t, of the diof/nosis of 
ihsi'nsrs of or injnrirs lo fh<• human <'/ji\ or the 
>rrifi iki or issuing ni /n'< sn'i/ifunis for the ob¬ 
taining of (I niffs or iiirdirinr in on if form for the 
Imiliiimf or < .rominaf ion of the human eye. 
j Italics supplied.] 

Section 20. That the provisions of this Act shall 
not apply— 

(a) To physicians and surgeons practicing un¬ 
der authority or license issued under the laws of 
the District of Columbia for the practice of medi¬ 
cine and surgery. 

(b) To persons selling spectacles and (or) eye¬ 
glasses and who do not attempt either directly or 
indirectly to adapt them to the eye, and who do 
not practice or profess the practice of optometry. 


SUMMARY OF ARGUMENT. 

There is a well-defined difference between a “pro¬ 
fession” in the broad sense of the term and a “learned 
profession.” Optometry is not a learned profession 
and is net so considered and defined by Congress in 
the Act of May 28. 1024. It is a purely mechanical 
method of measuring "ision, does not concern itself 
with the treatment of diseases of the eye, is not a 
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branch of medicine, does not entail any knowledge on 
the part of the practitioner of his customer’s confiden¬ 
tial matters, nor does it involve the use of discretion 
by him, and its background is one of commercialism. 

The Optometry Act does not, nor can it be construed 
so as to, prohibit the employment of registered op¬ 
tometrists by corporations or non-optometrists. If 
this is the construction, then the Act is unconstitu¬ 
tional. The relationship existing between the appel¬ 
lees is that of landlord and tenant. The employment 
of licensed optometrists by the lessee, Buhl Optical 
Company, in connection with the optical business con¬ 
ducted in the floor-space rented by it from the lessor, 
Lansburgh & Bro., dees not constitute the practice of 
optometry by the appellee corporations. There is a 
marked distinction between the ownership and con¬ 
duct of a business wherein a profession or calling is in¬ 
dependently practiced, and the practicing of the pro¬ 
fession or calling itself; nor can the appellants rely 
upon the rules of agency to substantiate their position. 
The Optometry Act was passed by Congress for the 
purpose of protecting the health and welfare of the 
citizens of the District of Columbia, and all of the pro¬ 
visions contained therein, and any construction placed 
thereon, to be valid, must bear a reasonable relation to 
such purpose; hence the interpretation placed upon 
the Act by appellants would be violative of the Fifth 
Amendment to the Constitution of the United States. 

The Optometry Act is penal in character and is in 
derogation of the common law; it is therefore to be 
strictly construed, and is not to be extended by impli¬ 
cation or construction to cases which do not come 
within its express words. The practical construction 
of said Act, from its enactment until the present time, 
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proves that it was never intended by Congress as pro¬ 
hibiting corporations or non-optometrists from em¬ 
ploying registered optometrists. 

There is substantial evidence to support each of the 
findings of fact made by the Trial Court, and therefore 
such findings should not be disturbed on appeal; and 
the Court’s conclusions of law were clearly proper, in 
view of the facts so found and the provisions of the 
Statute. 

ARGUMENT. 

I. 

Optometry is not a learned profession and is not so 
considered and defined by Congress in the Act of May 
23, 1924. 

At till* very outset, it should be stated that there is 
a well-defined difference between a “profession” in 
the broad sense of the term and a “learned profes¬ 
sion.**—In Webster’s International Dictionary the 
word “profession*' is defined as follows: 

“That of which one professes knowledge: the 
occupation, if not mechanical, agricultural, or the 
like, to which one devotes one's self, the business 
which one professes to understand, and to follow 
for subsistence; calling, vocation; employment; 
as, the profession of arms; the profession of a 
clergyman, lawyer, or physician; the profession 
of lecturer on chemistry.” 


Ina note it is said: 


are 


The three professions, or learned professions 
especially. Theology, Law and Medicine." 


The definition above cited has been generally adopted 
and followed in many jurisdictions. 


2(>b, the Court held: 


“ ()ne* definilion of a profession is an ‘employ¬ 
ment, especially an employment requiring a 
learned education, as those of divinity, law and 
physic.* (Worcester's Diet, title Pt'tifrssion.) In 
the Century Dictionary the definition ot the word 
•profession' is uiven. anion,"• others, as ‘A voca¬ 
tion in which a professed knowledge ot some de¬ 
partment of science or lea mine - is used by its 
practical application to the affairs ot others, 
either in advising, "uidin", or teachiii”' them, or in 
servinu' their interest or welfare in the practice 
of an art founded on it. Formerly, theolouy, law, 
and medicine were specifically known as thr pro- 
frssinns; hut as the applications of science and 
learnini»; arc* extendc*d to other departments of 
affairs, other vocations also receive* the name. The 
word implies professed attainments in special 
knowledge as distinguished from mere skill. A 
practical dealing; with affairs as distinguished 
from mere study or investigation: and an applica¬ 
tion of such knowledge to uses for others as a vo¬ 
cation. as distinguished from its pursuit tor its 
own purposes.’ ” 

From the forejoin" - we readily "«athc*r that tin* word 
“profession" in a restricted sense* applies only to the* 
“learned professions," but that when we speak of 
“profession" under 1 lu* broad me*aninir of tin* word, 
we* do not necessarily refe*r to one of the* learned pro¬ 
fessions, viz. law. medicine* and theology. We* can 
therefore very well refer to one as practician' a “pro¬ 
fession" if In* be an undertaker, a barbel’, an architect, 
a chiropractor, a beautician, a certified public account¬ 
ant. a nurse*, a pharmacist, a plumbe*r, e*tc. 




13 


Under Section 1 of the Act of Congress approved 
May 28, 19*24, entitled “An Act to regulate the prac¬ 
tice of Optometry in the District of (’olumbia/’ supra, 
tin' practice of optometry is defined as: 

“* ‘ * the application of optical principles 
through technical methods and devices in the ex¬ 
amination of the human eye for the purpose of de¬ 
termining visual defects, and the adaptation of 
lenses for the aid and relief thereof/’ 

There is nothing in this definition of optometry, 
from which it can he inferred that Congress intended 
that it he classed in tin* category of a learned profes¬ 
sion. The correct and proper interpretation of the Act 
makes optometry a licensed calling, wherein optical 
principles are applied, through technical methods and 
devices, in the examination of the human eve to deter¬ 
mine visual defects therein and to adapt lenses for the 
aid and relief of such defects. By such statutory defi¬ 
nition, Congress has expressly stated the limits be¬ 
yond which an optometrist has no right to go. 

Essentially, the practice of optometry is the fitting 
of lenses to the eye, and the final test of tin* fit rests 
with the customer. By the use of instruments, the op¬ 
tometrist is enabled to determine with accuracy the cor¬ 
rective lenses necessary. If the optometrist finds that 
there is a deviation from the normal, his duties cease 
and he should refer his subject to a physician for 
t reatment. 

The mere fact that optometry bears a relation to the 
public health and general welfare, and therefore is 
validly subject to reasonable regulation by the Con¬ 
gress under its police power, does not ipso facto make 
it a learned profession. Xo more so are other voca- 
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tioiis or railings, such as tin* driving of motor vehicles, 
engineering. plumbing. pharmacy, 1 »;irl k* rin 14 , and em¬ 
balming, made learned professions merely because 
they hear a relationship to the public health, saiety 
and welfare and are therefore likewise subject to rea¬ 
sonable Congressional regulation. 

It is true that an optometrist, in the broad sense of 
the term, is a professional man. It is specious, how¬ 
ever, to a rune from such a designation that the prac¬ 
tice of optometry may be placed on the same plane with 
that of law, medicine, and theology. It is very obvious 
that there is a vast difference between tin* mechanical 
occupation ol one engaged in optometrx, and the pi ac¬ 
tive of those learned professions. Hie lawyer, doc¬ 
tor, or theologian is not primarily engaged in selling 
anv merchandise; neither does his success depend on 
tin* investment of capital. 

The relation between an attorney and client, or a 
physician and patient, or the minister and his parish¬ 
ioner, is personal and confidential, involving the use 
of discretion and judgment; No such relation ot trust 
and confidence exists between optometrist and custo¬ 
mer. lie does not treat nor diagnose diseases of the 
eve, nor does he list* medicine or practice oculai sui- 
g*ery. An optometrist’s work is purely mechanical, 
involving skill but not discretion. Optometix ap¬ 
proaches an exact science* in that the detects width 
exist in tin* human eye may be determined and mea¬ 
sured bv standard instruments used tor that purpose 
by optometrists. For example; if it were possible for 
several optometrists to examine one man’s eyes at the 
same time, using the standard instruments to make 
such examinations, the prescriptions written by such 
optometrists would be practically the same, the varia- 
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tion, ii‘ any, being so small as to be negligible. There¬ 
fore, no discretion on their part is needed. This is not 
mi with respect to a lawyer, doctor, or theologian. One 
may go to several lawyers with a legal question and 
may get as many different opinions as the number of 
lawyers consulted- the lawyers advising the client ac¬ 
cording to their best judgment, discretion and under¬ 
standing. The same is true of a doctor; one may go 
to several specialists and obtain from each of them a 
different diagnosis. It is hardly necessary to state 
the confidential relationship which exists between a 
minister and a member of his congregation. 

The testimony adduced at the trial of this case 
clearly shows that the practice of optometry has a de¬ 
cided commercial background and atmosphere.—This 
Court has before it uncontradicted testimony that the 
great majority of licensed optometrists in this juris¬ 
diction conduct their practice in commercial establish¬ 
ments ancillary and as an adjunct to the sale of optical 
merchandise (R. 50, 100-107), and that the success of 
>ueh mercantile establishments depends upon the stock 
of merchandise carried, the choice of good business 
locations, and the use of efficient advertising methods, 
intelligent buying and effective selling. There cannot 
be any question but that these features stamp the 
practice of optometry as being commercial, and even 
if there were no other reasons, these commercial as¬ 
pects remove optometry from the category of the 
learned professions of law, medicine, and theology. 

The Act regulating the practice of optometry in the 
District of Columbia is a health measure. The purpose 
of the (’ongress was to confine the measurement of vi¬ 
sion, prescription of lenses, and correction of visual 
defects to skilled persons. By such limitation of the 
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practice of optometry, the public was to be protected 
against incompetent practitioners of the art. Congress 
was not concerned in this Act with the ownership of 
any business, provided only that all optometrical 
work was done by skilled and licensed persons. It 
is of no interest to one having his eyes examined 
whether the optometrist who makes the examination 
practices as an employee of another or on his own 
behalf, or whether he derives his livelihood from the 
wages paid him by his employer or lives entirely on 
the fees which he himself collects from his customers. 
The customer is interested in one thing only, namely 
that the person who examines his eyes be a skilled 
practitioner. 

The purpose of protecting public health is fully 
achieved by the construction placed upon the Optom¬ 
etry Law by the appellees and by the court below. Un¬ 
der such construction, no one but a skilled and licensed 
person can examine eyes and prescribe lenses. The 
public is thereby assured of securing the services of 
competent practitioners. There is no trust or confid¬ 
ence to be violated through the employment of optom¬ 
etrists by a corporation, for the relationship of op¬ 
tometrist and customer is absolutely devoid of that 
confidential element which exists in the relationship of 
lawyer and client, doctor and patient, and minister 
and one of his congregation. 

Further, the Optometry Act here under considera¬ 
tion specifically provides as follow’s: 

“Section 19. That nothing in this Act shall be 
construed as conferring on the holder of any 
license issued by said board the right to use any 
title or any word or abbreviation indicating that 
he is engaged in the practice of medicine, surgery, 
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or the treatment of the eye, of the diagnosis of 
diseases of or injuries to the human eye, or the 
writing or issuing of prescriptions for the obtain¬ 
ing* of drugs or medicine in any form for the treat¬ 
ment or examination of the human eye.” [Italics 
supplied.] 

The provisions contained in Section 1 and Section 
19, hereinabove set forth, and the argument heretofore 
advanced, clearly indicate that optometry is a purely 
mechanical method of measuring vision, that it is not a 
branch of medicine, that it does not treat diseases of 
the eye, and that it does not entail any knowledge on 
the part of the optometrist of the customer’s confiden¬ 
tial matters. 

Appellees’ contention as to what constitutes the 
practice of optometry, as hereinabove set forth, is sup¬ 
ported and recognized by courts of last resort in many 
jurisdictions.— 

Thus in Saunders v. Swann, et al., 155 Tenn. 310, 
312, 292 S. W. 458, the Supreme Court of Tennessee 
said: 

“Again, we are of opinion that the exemptions 
complained of apply to sufficiently distinctive 
classes. Oculists and Ophthalmologists belong to 
a distinct class from Optometrists. The first has 
relation to the practice of medicine and surgery in 
the treatment of diseases of the eye; and the sec¬ 
ond to the measurement of—fitting of glasses to— 
the eye. We think that the distinction is quite 
generally understood—the one being recognized 
as a learned profession, and the other as an occu¬ 
pation or vocation calling for a degree of mechan¬ 
ical skill and experience [Italics supplied.] 
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In New Jersey State Board of Optometrists v. S. S. 
Kresge Co., 113 N. J. L. 287, 294, 174 Atl. 353, 357, the 
Supreme Court of New Jersey said: 

“Oculists and ophthalmologists pursue a calling 
quite distinct from that of optometrists. The first 
has relation to the practice of medicine and sur¬ 
gery in the treatment of diseases of the eye, and 
the second to the measurement of the powers of 
vision, and the adaptation of lenses for the aid 
thereof.” [Italics supplied.] 

In People v. Smith, 20S Ill. 31, 34, 69 N. E. 810, 811, 
the Supreme Court of Illinois said: 

“It is a well-known fact that headaches, dizzi¬ 
ness, and other similar ailments, often result from 
defective vision, which may be relieved by the use 
of spectacles; but it cannot be seriously contended 
that the person who sells such spectacles or who 
tests the eyes and fits such glasses practices medi¬ 
cine or surgery or professes to cure or treat dis¬ 
eases or deformities therebv. * * *” 

The same Court also said in People v. Griffith, 280 
Ill. 18, 20,117 N. E. 195, 196: 

“* * * The statutory definition covers a very 
broad and uncertain field, and there is no proof in 
the record as to what the practice of optometry ac¬ 
tually is. Such proof was made in Martin v. Baldy, 
249 Pa. 253, 94 Atl. 1091, where the Court said that 
optometrists sell or manufacture lenses, either ac¬ 
cording to their own judgment or the prescription 
of physicians, but do not confine themselves to the 
making of lenses, but also examine the eye for the 
purpose of ascertaining whether there are such de¬ 
fects visible as can be corrected by the application 
of lenses, and that they do not undertake to deter¬ 
mine what disease, if any, exists in the eye which 
they examine. * * *” 
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The Court of Appeals of New York in Dickson, et ai. 
v. Flynn . 273 N. Y. 72, 6 N. E. (2d) 102, affirmed per 
curiam the decision of the lower Court, 246 App. Div. 
341, 347, 286 N. Y. S. 225, 231, which held as follows: 

“The relation between the vendor and the ven¬ 
dee of eyeglasses differs so markedly from that be¬ 
tween lawyer and client that even the language of 
the Co-operative Case is without force in this mat¬ 
ter.’’ 

In the case of Dvorine, et al. v. Castleberg Jewelry 
Corp.y 170 Md. 661, 185 Atl. 562, the Court said: 

“* * * On the other hand, it ( optometry ), is es¬ 
sentially a mechanical art, which requires skill, 
manual dexterity, and a knowledge of the use and 
application of certain mechanical instruments and 
appliances designed to measure and record the er¬ 
rors and deviations from the normal which may be 
found in the human eye, rather than the knowledge 
and learning appropriate to professions or callings 
which deal with causes and conduct rather than 
with conditions and effects. It is in its nature em¬ 
pirical rather than learned. * * (at pp. 669- 
670). [Parentheses supplied.] 

‘ ‘ The contention that optometry is a learned pro¬ 
fession, and that a sound public policy denies the 
right to any one to exploit and commercialize it by 
furnishing the service incident to the business 
through the agency of others, as a legal proposi¬ 
tion is unsound. * * *” (at p. 673). 
#•••••••• 

* # it ( optometry ) is essentially a mechanical 
art, it deals with mechanical defects in a mechani¬ 
cal way, and stops when it reaches disease. * * *. 
The Legislature therefore did not deem it neces¬ 
sary to place upon its practice the same stringent 
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limitations as are placed upon the practice of law 
and medicine, * * V’ (at p. 674). [Parentheses 
supplied.] 

And also in Georgia State Board of Examiners v. 
Friedmans' Jewelers, Inc., 183 Ga. 669, 189 S. E. 238, 
the Court said: 

“* * * optometry * * * has never been recog¬ 
nized to be a ‘learned profession’ comparable to 
that of law and medicine, * * *.” (at p. 673). 

# * * # # # # * # 

“* * * Any claim that optometry is a profession 
comparable to that of law and medicine must nec¬ 
essarily be based upon its kinship to the medical 
profession. That it is separate and distinct there¬ 
from has been practically universally recognized 
bv the courts of last resort of the various States. 
*** *” (at p.674). 

In State ex rel. Atty. Gen. v. Gus Blass Co., et al., 
193 Ark. 1159,1168, 105 S. W. (2d) 853, 857, the Court 
among other tilings said: 

“We have previously observed that in our opin¬ 
ion optometry is not one of the learned profes¬ 
sions and was not intended to be made such bv our 
statute relating to that subject. If the General As¬ 
sembly had intended to have advanced optometry 
to the rank of a learned profession, it would have 
doubtless said so in express terms. * * •” 

In the case of State ex rel. Bricker v. Bulil Optical 
Company. 131 Ohio St. 217, 221, 2 N. E. (2d) 601, 603, 
the Court held: 

“What this court meant in holding that optom¬ 
etry is a profession was not that it w’as a learned 
profession, but that it was a limited statutory pro- 
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fession and one within the meaning of that word 
as used in Section 8623-3, General Code, which de¬ 
nies the right to incorporate for the purpose of en¬ 
gaging in the practice of a profession.” [Italics 
supplied.] 

[Here the Court clearly explains what it meant in 
State ex rcl. Harris, et al. v. Myers, 128 Ohio St. 366, 
191 N. E. 99, cited by appellants in their brief at pp. 
22, 24, 32.] 

In People v. Dr. Scholl’s Foot Comfort Shops, Inc., 
277 X. Y. 151,157,13 N. E. (2d) 750, 753, the Court of 
last resort said: 

“The analogy between the profession of podia¬ 
try or chiropody and those of optometry and phar¬ 
macy, is a close one, and in the absence of a clear 
expression of intention we should not hold that 
licensed practitioners of one may not be employed 
by a corporation when the Legislature permits 
such employment of the others. 

AYe are referred to other professions. Law and 
medicine are ancient and learned professions. Be¬ 
tween doctor and patient and lawyer and client 
there is a confidential and trust relationship which 
does not exist between the chiropodist and those 
whom he treats. Dentistry also is recognized as a 
specialized branch of medicine, and the dentist 
treats diseases of the teeth and mouth, whereas the 
podiatrist is prohibited from treating communi¬ 
cable or constitutional diseases of any kind.” 

In the History of Optometry by E. E. Arrington, 
published in 1929, on next to the last page of the pre¬ 
face, it is said: 

“* * * Second, whereas dentistry was, in point 
of fact, a branch of the medical family, optome¬ 
try’s paramount claim w’as that it had no relation 
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whatever to medicine, but was an applied arm of 
the science of optics, wholly separate and distinct 
from medicine in its lineage, its content, and its 
practice.” 

At p. 20 of said work, the author, in discussing the 
claim of the medical profession that refraction was a 
part of the field of medicine, said: 

“All of which laid upon optometry the burden of 
proving that ocular refraction was not, never had 
been, and never could be, a part of medicine; that 
it was wholly and purely an applied arm of optical 
science, that it traced its development and lineage, 
not through medicine or medical men, but through 
physics and optics, and their exponents.” 


Again, on p. 24, it is said: 

“Ocular refraction is not, and never has been, a 
part of medicine, either by inheritance, basic prin¬ 
ciples, development, or practice. It is an applied 
arm of optical science, resting upon the work and 
discoveries of physicists and opticians through the 
ages, down to modern times. It does not treat the 
eye, whether in health or disease, but adapts the 
light waves which enter the eye in accordance with 
optical principles, so as to produce focused and 
single vision with the least abnormal exertion on 
the part of the eye. And, finally, its distinction 
from and independence of medicine have been af¬ 
firmed by supreme court decisions in every case in 
which the question has been brought up for adjudi¬ 
cation.” 

It might be well to call attention to the attitude of the 
United States Government in regard to whether or not 
optometry is a learned profession.— 






In Public Health Reports, a weekly issued by the 
United States Public Health Service of the Treasury 
Department of the United States, Vol. 43, No. 27, July 
6, 192S, pp. 1738-1739, it was said as follows: 

“An optician, or optometrist, or eye-sight spe¬ 
cialist is not a graduate physician or doctor of 
medicine and he does not diagnose or treat dis¬ 
eases of the eye. He is trained to grind and 
measure lenses and to fit frames properly. 

The only proper way to examine the eyes for 
glasses is witli the aid of a cvclopegic or drops. 
There are several kinds of drops depending upon 
the type of the case. All have the same effect, that 
is, temporarily to paralyze little muscles inside the 
eye, so that the pupil will become dilated or much 
enlarged. With a little instrument called the 
ophthalmoscope, the physician can then look inside 
the eve and see the interior, make a studv of its 
contents and determine whether everything is nor¬ 
mal or whether there is evidence of disease. This 
cannot properly be done unless drops are used. 
Also, when the pupil is dilated the physician can, 
with another little device called the retinoscopc, 
see into the back of the eye and with it measure the 
length or depth of the eyeball. When this is done 
ho can accurately prescribe a suitable glass; he 
knows what to prescribe, and does not have to 
guess regarding it. The examination of the eyes 
and the fitting of glasses without the aid of drops 
are based on guess work. 

An eye physician can determine whether head¬ 
ache and other symptoms are due to the eyes or to 
the other causes, and can direct the patient to the 
proper physician. Pain around the eyes and de¬ 
fective vision are often due to sinus infection, pus 
absorption from tonsils and teeth, etc. The eye 
physician recognizes such condition and the proper 
treatment is advised. In such cases glasses are 
not needed at all although pain and eye symptoms 
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are present. It is important that such conditions 
come to the attention of an eye physician so that 
glasses will not be prescribed when they are not 
necessarv.’ ’ 

Such Governmental attitude is clearly substantiated 
by the testimony of one of the appellants, wherein he 
stated that optometrists have not been permitted to 
serve as such in the Army or Navy; that a physical ex¬ 
amination for entrance to Annapolis or West Point in¬ 
cludes an examination of the eyes, but at the present 
time an optometrist is not permitted to conduct such 
examination; and that an extensive campaign is being 
made to obtain legislation which will give the optome¬ 
trist the same status in the Military and Naval service 
as the physician (R. 163). In this connection it might 
be of interest to note that the State of Maryland by 
law forbids the optometrists to prescribe minus lenses 
for children under fifteen years of age (R. 61). 

The testimony clearly shows that all that is required 
for one to enter an independent school of optometry or 
the optometry school of a high-grade university is a 
four year high school education or the equivalent 
thereof (R. 54, 75, 88), whereas law and medical schools 
of similar standing and reputation demand, as a pre¬ 
requisite to admission, that entrants have a college de¬ 
gree (R. 75). Moreover, such universities which have 
optometry schools confer upon their graduates scholas¬ 
tic degrees and not professional degrees (R. 71, 75, 88). 

In the light of the same, it is obvious that the optome¬ 
trist does not have the educational background and 
prestige possessed by the doctor, lawyer, or theologian. 

Appellants have devoted a lengthy portion of their 
brief from p. 17 through p. 24 to advancing the proposi¬ 
tion that 11 optometry is a profession. ’ ’ The important 










25 


question is not whether optometry is a “profession” in 
the broad sense of the term, but whether it is a 
“learned profession,” and the appellants have failed 
to establish it as such. 


II. 

The Optometry Act dees not, nor can it be construed 
so as to, prohibit the employment of registered op¬ 
tometrists by corporations or non-optometrists. If this 
is the construction, then the Act is unconstitutional. 

The uncontradicted facts adduced at the trial below 
clearly show the relationship existing between the ap¬ 
pellees Lansburgli & Bro. and Buhl Optical Company 
to be that of landlord and tenant. There can be no 
question of the genuineness and bona fides of the lease 
entered into between the two appellees. As a matter 
of fact the leasing of departments on a percentage ren¬ 
tal basis is prevalent in department stores throughout 
the country (R. 140, 150), and in this connection it 
might be well for us to cite what the Supreme Court of 
Ohio has said in Rowe v. The May Co., et al., 132 Ohio 
St. 629, 633, 9 N. E. (2d) 609, 612: 

“There can be no question of the * * * Com¬ 
pany’s right to lease its premises or a part thereof 
to either an optician or optometrist so long as it 
receives no part of the fees arising from the prac¬ 
tice of optometry and in no way participates in the 
practice of that profession. The written instru¬ 
ment was by every test a lease. It conveyed an es¬ 
tate for a definite term with reservation of rent. 
The fact that the rental was a percentage of gross 
receipts does not alter the case. It has recently 
become common to require the payment of such a 
percentage as rental; in fact it is considered a fair 
and just way of measuring rental value. When all 
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the elements are considered, there is nothing in the 
contract of lease that shows the legal status of the 
contracting parties to be other than landlord and 
tenant. True the lease contains some provisions 
not usually incorporated in such instruments but 
none of them is illegal, or opposed to public policy. 
The contract is on its face entirely valid.” 

Appellees’ Lease is in evidence before this Honor¬ 
able Court, and it speaks for itself (R. 138-139, 169- 
170). Its provisions are clear, certain and definite, and 
nothing therein contained can be interpreted as to give 
Lansburgh & Bro. any kind of control, supervision, or 
direction over the optical department of its lessee, the 
Buhl Company, either in management, conduct, policy, 
merchandising, selling, or direction of operations (R. 
140, 149, 151, 170-172, 20S, 216). Moreover, the testi- 
monv adduced at the trial uncontradictedlv shows that 
the terms and provisions of said Lease have been fully 
complied with by both parties thereto (R. 147,170,171). 

Further, the testimony is uncontradicted that the ap¬ 
pellees do not in any way control, interfere with, or in¬ 
struct the optometrists employed by the Buhl Optical 
Company with respect to the manner in which the eyes 
of customers of the said Buhl Company are to be ex¬ 
amined (R. 149-152,153,170,172, 207-208, 215-216). 

Appellants in their brief, at p. 29, have obviously 
misinterpreted the true facts of the case as adduced at 
the trial below.—Merely because Lansburgh & Bro. acts 
as fiscal agent for its lessee and renders certain ser¬ 
vices in such capacity, it cannot be said, as a matter of 
law, that that constitutes control by Lansburgh & Bro., 
either of its lessee or of the optometrists employed by 
said lessee. No more so can it be said that the obliga¬ 
tion of the optometrists, employed by the lessee, to ob- 
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serve the simple store rules contained in the pamphlet 
entitled ‘‘Information for New Employees” in any way 
subjects said optometrists to the control, direction and 
supervision of Lansburgh & Bro. (R. 149). 

Importance seems to be attached by the appellants 
to certain of the optical advertisements published by 
Lansburgh & Bro. It is suggested by them that this 
in some way amounts to the corporation itself practic¬ 
ing optometry. The prohibition of the Optometry Act 
against “practicing optometry” is altogether directed 
against the actual examination of eyes by unqualified 
persons. No one could possibly suppose from any such 
advertisement that Lansburgh’s itself was to make 
such examination; it was a necessary assumption that 
it would be made by someone employed for that pur¬ 
pose who presumably would be competent and licensed; 
and as a matter of fact the Lansburgh advertisements 
in question said that the eye examinations would be 
made by licensed optometrists. 

It is felt that the appellants have misconstrued the 
basic legal principles underlying the question here un¬ 
der discussion.— 

First, they have completely failed to recognize that 
there is a marked distinction between the ownership 
and conduct of a business wherein a profession or call¬ 
ing is independently practiced, and the practicing of 
the profession or calling itself. This distinction was 
recognized many years ago in the English case of Ray- 
nard v. Chase, 1 Burroughs 2 (1756). Their failure to 
recognize such distinction leads appellants into the er¬ 
roneous conclusion that because the appellee, Buhl Op¬ 
tical Company, owns and operates an optical business 
wherein duly registered and licensed optometrists are 
employed, this in and of itself constitutes the practice 
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of optometry by said Buhl Company. Appellees, on 
the other hand, contend that, under the provisions of 
the Optometry Act here being considered, the Buhl Op¬ 
tical Company is not practicing optometry and that the 
Law cannot be so construed. 

A statute will always be construed, if possible, in 
such a manner as to render it constitutional rather than 
unconstitutional. This is a fundamental canon of stat¬ 
utory construction. The Optometry Act is a health 
measure designed to confine the refraction of eyes and 
the prescription of lenses to those persons who have 
been duly licensed and registered, and the purpose of 
said law is completely satisfied if the actual examina¬ 
tion of the eyes and the prescribing of lenses are done 
by such licensed and registered persons. We cannot 
see how the ownership of a business employing regis¬ 
tered optometrists has any direct bearing upon the 
preservation of the public health or welfare. Restric¬ 
tion upon the ownership of an optical business, as dis¬ 
tinguished from restriction upon the rendering of op- 
tometrical services, is an arbitrary interference with 
the lawful right of citizens to engage in such businesses 
as they may choose, and is a deprivation of property 
without due process of law, and in contravention of the 
Fifth Amendment to the Constitution of the United 
States. 

The decision of the Supreme Court of the United 
States in the case of Liggett Company v. Baldridge , 278 
U. S. 105, is controlling on this point. In this case the 
constitutionality of a Pennsylvania Statute was raised. 
The Statute provided that it was unlawful for any 
group, association or partnership to own pharmacies 
unless the stockholders, members of the partnership or 
association were licensed pharmacists. 
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There the Supreme Court, at pp. 111-114, said: 

“* * * appellant’s business is a property right, 
* * *, and as such entitled to protection against 
State legislation in contravention of the federal 
Constitution * * # . And, unless justified as a valid 
exercise of the police power, the act assailed must 
be declared unconstitutional because the enforce¬ 
ment thereof will deprive appellant of its property 
without due process of law. 

The act is sought to be sustained specifically 
upon the ground that it is reasonably calculated to 
promote the public health; and the determination 
we are called upon to make is whether the act has 
a real and substantial relation to * * * the public 
health, safety, morals, or some other phase of the 
general welfare. Here the pertinent question is: 
What is the effect of mere ownership of a drug 
store in respect of the public health? [Italics sup¬ 
plied.] 

A state undoubtedly may regulate the prescrip¬ 
tion, compounding of prescriptions, purchase and 
sale of medicines, by appropriate legislation to the 
extent reasonably necessary to protect the public 
health. And this the Pennsylvania legislature 
sought to do by various statutory provisions in 
force long before the enactment of the statute un¬ 
der review. * * *. 

*****###• 

It, therefore, will be seen that without violating 
laws, the validity of which is conceded, the owner 
of a drug store, whether a registered pharmacist or 
not, cannot purchase or dispense impure or infer¬ 
ior medicines; he cannot, unless he be a licensed 
physician, prescribe for the sick; he cannot, unless 
he be a registered pharmacist, have charge of a 
drug store or compound a prescription. Thus, it 
would seem, every point at which the public health 
is likely to be injuriously affected by the act of the 
owner in buying, compounding, or selling drugs 
and medicines is amply safeguarded. 
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The act under review does not deal with any of 
the things covered by the prior statutes above 
enumerated. It deals in terms only with owner¬ 
ship. It plainly forbids the exercise of an ordi¬ 
nary property right and, on its face, denies what 
the Constitution guarantees. A state cannot, ‘un¬ 
der the guise of protecting the public, arbitrarily 
interfere with private business or prohibit lawful 
occupations or impose unreasonable and unneces¬ 
sary restrictions upon them.’ * * * 

In the light of the various requirements of the 
Pennsylvania statutes, it is made clear, if it were 
otherwise doubtful, that mere stock ownership in a 
corporation, owning and operating a drug store, 
can have no real or substantial relation to the pub¬ 
lic health; and that the act in question creates an 
unreasonable and unnecessary restriction upon 
private business. * * * The claim , that mere own¬ 
ership of a drug store by one not a pharmacist 
bears a reasonable relation to public health , finally 
rests upon conjecture, unsupported by anything of 
substance. This is not enough; and it becomes our 
duty to declare the act assailed to be unconstitu¬ 
tional as in contravention of the due process clause 
of the Fourteenth Amendment.” [Italics sup¬ 
plied.] 

The Supreme Court of the United States in plain, clear 
language held that the mere ownership of a drug store 
does not and cannot bear any relation to public health; 
that to prohibit the ownership by anyone other than a 
pharmacist was not a justifiable exercise of the police 
power; and that the statute in question was unneces¬ 
sary, unreasonable, and void. 

If the Court said this with respect to the ownership 
of a drug store, then there surely can be no question 
that the same principle applies with respect to the own¬ 
ership of an optical department or store where regis- 
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tered or licensed optometrists are in charge. The pub¬ 
lic health is more at stake with regard to the proper 
conduct of a pharmacy, than with an optical business. 
A slight mistake in the compounding of a prescription 
may endanger the health and life of a person, but the 
life or health of a person is certainly not jeopardized 
in any way by anything that an optometrist may do. 

To the same effect: 

Schnaier v. Navarre Hotel and Importation Co., 
182 N. Y. 83, 74 N. E. 561, (plumbing). 

People v. Ringe, 197 N. Y. 143, 90 N. E. 451, (em¬ 
balming). 

People v. Rodgers, 277 Ill. 151, 115 N. E. 146, 
(architecture). 

In view of the foregoing decisions, it is very evident 
that the Optometry Act "was passed by Congress only 
for the protection of the health and welfare of the 
citizens of the District of Columbia; and that any pro¬ 
visions contained therein and any construction placed 
thereon, to be valid and constitutional, must bear a 
reasonable relation to that purpose. The mere owner¬ 
ship of an optical business does not, and cannot, bear 
any relation to the public health and general welfare, 
and therefore any construction of the Act in question 
which would preclude such owner of an optical busi¬ 
ness from employing the services of duly registered 
and licensed optometrists, would be devoid of any 
reasonable relationship to the public purpose sought 
to be achieved by said Act. This unquestionably would 
be an unwarrantable interference with that liberty of 
person and property guaranteed by the Fifth Amend¬ 
ment to the Constitution of the United States, and 
would therefore be unconstitutional. 
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The second misconception of appellants as to the 
legal principles involved herein is found at pp. 26-28 of 
their brief where the rules of agency are improperly 
applied in an effort to show that appellees are practic¬ 
ing optometry. The impropriety of the application 
of the rules of agency to the apjjellee, Lansburgh & 
Bro., is obvious in the light of the uncontradicted testi¬ 
mony heretofore discussed. As far as the appellee, 
Buhl Optical Company, is concerned, such rules are 
equally as inapplicable. The appellee, Lansburgh & 
Bro., has been shown to be merely the lessor of floor- 
space in its department store. The appellee, Buhl Op¬ 
tical Company, has been clearly shown to be the lessee 
of such floor-space, wherein it is engaged in the busi¬ 
ness of selling optical goods, and in the conduct of 
such business, duly registered and licensed op¬ 
tometrists are employed to provide its customers with 
proper glasses. It has been shown, without contra¬ 
diction, that such optometrists are in no way subjected 
to the control, direction, and supervision of either of 
said appellees, as to the manner in which they perform 
their optometrical services in the examination of the 
eyes of the customers of the Buhl Optical Company; 
and that the said optometrists, in the performance of 
their duties in said department, do so as they see fit 
and proper in accordance with their own dictates. 

Appellants ’ argument in this regard reveals a 
curious perversion of the principle embodied in the 
well-known agency maxim “ qui facit per alium facit 
per se.” This maxim they apply in a converse fashion 
as if it meant that no one may have another do for him 
anything which he cannot or may not do himself. This 
is in substance the same fallacy which once gave rise 
to the idea that a corporation could not be liable for 
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a tort, or at least for a tort involving the legal idea 
of malice, like libel, because it was incapable of malice. 

But manifestly, one may do many things through 
qualified agents or servants which he could not law¬ 
fully do in person. A law may prohibit anyone from 
driving a car except after undergoing an examination 
and obtaining a license. Mr. A. owns a car and em¬ 
ploys a chauffeur to drive it, but is not himself either 
licensed or qualified to drive a car. Qui facit per alium 
facit per se, hence the driving of the car by A’s. 
chauffeur and servant, for A’s. purposes, is a driving 
of the car by A. Ergo, under such a statute, A. must 
himself become a qualified and licensed driver, before 
he can have his chauffeur drive his car for him. 

The inapplicability of said rule of agency to the facts 
of the case at bar is substantiated by case authority.— 
In Jaeckle v. L. Bamberger & Co., 119 N. J. Eq. 126, 
127, 181 Atl. 181, 182, the Court of Chancery of New 
Jersey said: 

“If the maxim be applied, ‘Whoever acts 
through an agent is considered as acting himself,’ 
it must be held that defendant is practicing 
optometry, but I think the maxim cannot be ap¬ 
plied to the statute. The statutory scheme pro¬ 
tects the public by requiring those who actually 
examine eyes to be properly qualified. It is im¬ 
material whether they practice their profession 
on their own behalf or whether they are employed 
by other optometrists, or by persons not skilled in 
the art, or by corporations. * • *” [Italics sup¬ 
plied.] 

This decision was affirmed per curiam by the Court 
of last resort, at 120 N. J. Eq. 201, 184 Atl. 520. 

In the case of State v. Ritholz, et al., 226 Iowa, —, —, 
283 N. W. 268, 271, the Supreme Court of Iowa, in con- 
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sidering the question of whether or not the defendants 
were practicing optometry by and through physicians, 
inter alia said: 

“This court has repeatedly held that the test 
of the employer-employee relation is the right 
of the employer to exercise control of the details 
and method of performing the work. We find 
that the defendants under the arrangement did 
not have the right to control or seek to control 
examinations of eyes by the physicians. * * * 
[Italics supplied.] 

# # # We are satisfied after a careful reading 
of the record that defendants did not coerce or 
influence the physicians relative to prescriptions. 

# # # y y 

At p. 25 of their brief, appellants have sought to 
draw an analogy between the instant case and that 
of Merrick, et al., v. American Security and Trust 
Co., 107 F. (2d) 271,—D. C. App.—, recently decided 
by this Honorable Court. How this decision, dealing 
with the question of alleged corporate practice of law, 
can be of assistance to the appellants is difficult to 
comprehend in the light of the foregoing discussion as 
to the basic differences existing between a learned pro¬ 
fession and a statutory profession. We do find this 
existing similarity in the facts, however, as indicated 
in the following excerpt from the opinion of this Court: 

“* * * No charge is made for their ( corporate 
employees) services, apart from the regular com¬ 
mission of an executor or administrator. No part 
of their salaries is charged to any particular es¬ 
tate. In contested probate matters defendant is 
represented by outside counsel, who are paid out 
of the funds of the estate involved. ‘Neither de¬ 
fendant, nor any of its officers or employees, ever 
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receive or share in any attorney’s fee paid by any 
estate, of which defendant is fiduciary.’ (at p. 
273). [Parentheses supplied.] 

All the services which defendant advertises, or 
performs in or out of court, are reasonably inci¬ 
dental and most of them are practically necessary 
to the conduct of its authorized business. They 
concern defendant no less because they concern its 
customers. It follows that defendant is not prac¬ 
ticing law. * * *” (at p. 276.) 

So as shown by the uncontradicted testimony herein¬ 
before set forth, no charge is made for the optometric 
services rendered by the optometrists employed by the 
appellee, Buhl Company. Said appellee in its optical 
business employs optometrists in order that they may 
ascertain the need, if any, which its customers may 
have for glasses. Other than this factual similiarity, 
we can see no reason for the use of this case by the ap¬ 
pellants. 

Appellants urge that the Optometry Act should be 
construed so as to prohibit the employment of licensed 
optometrists by corporations. Such construction is 
clearly erroneous and improper. The following de¬ 
cisions of some of the courts of last resort of other 
jurisdictions, in construing similar statutes, under like 
factual situations, clearly demonstrate the fallacy of 
appellants’ position: 

In Dickson, et al. v. Flynn, supra, the Court said: 

“* * * The Statute was passed because the 
Legislature believed it an aid to public health and 
the courts have held it to be constitutional be¬ 
cause of its relation to public health. The benefit 
was intended for the public not the optometrist. 
Otherwise the statute would have been unconsti¬ 
tutional. The Legislature did not deem it neces- 
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sary to create a professional optometrist mo¬ 
nopoly. Poverty or the lack of ability to pay has 
relation to public health and the Legislature may 
well have believed that competition betiveen op¬ 
tometrist and store would make for more reason¬ 
able prices and profits, and that public health 
would be benefited thereby and could not suffer 
with an eye specialist present in the store at the 
place of sale. * * # ” [Italics supplied.] 
#**«••#*• 

The business in which the Corporation is to en¬ 
gage is the sale of eyeglasses, spectacles and lenses 
at retail. It does not become the practice of medi¬ 
cine or optometry because of the presence of a 
physician or optometrist.” (at pp. 343-344.) 
[Italics supplied.] 

Appellants on p. 24 of their brief, cited the case of 
Stern v. Flynn, 154 Misc. 609, 278 N. Y. S. 598, as one 
of the numerous cases allegedly supporting their po¬ 
sition. This case was decided by a low'er court and is 
of no import in the light of Dickson v. Flynn, supra, 
decided by the highest Court of the State. 

In the case of Dvorine, et al. v. Castleberg Jewlery 
Corp., supra, decided by the Court of Appeals of Mary¬ 
land, it was held: 

“From these facts it is apparent that the im¬ 
portant question submitted by the appeal is 
whether one who offers to furnish, or does actually 
furnish, through the agency of a registered op¬ 
tometrist, such service as may be required to de¬ 
termine whether persons applying therefor need 
eyeglasses, and if so what kind of eyeglasses they 
need, is himself practicing optometry within the 
meaning of the statute. # * # (at p. 667.) 

* # * Manifestly, that purpose (of the legisla¬ 
tion) was not to protect the financial interests of 



37 


persons engaged in the practice of optometry, hut 
to protect the public against injury or harm, which 
might result if ignorant, unskillful, or incompetent 
persons were permitted to offer their services as 
optometrists indiscriminately to all ivho might ap¬ 
ply to them for aid, in correcting errors in vision. 
* * *” (at p. 669.) [Parentheses and italics sup¬ 
plied.] 

***##**#* 

* * * Tj ie p r i nc ip a i concern of the State, there¬ 
fore, is not so much to protect the calling itself, as 
is the case in law and medicine, where the public 
interest may properly demand greater mental and 
cultural qualifications than are needed to permit 
one to perform the duties of an optometrist, as it 
is to see that none may practice that art who are 
not qualified to do so without detriment to the 
public. * # *” (at p. 670.) 

«#*•••*•• 

* # * Apart from the statute, there could be no 
possible question of the right of any one to prac¬ 
tice the art unless his incompetence made such 
practice a fraud, nor could there be any question 
of the right of one, not himself an optometrist, to 
employ and hire out the service of one who was, 
so that unless the statute forbids such a practice 
it is not forbidden at all. And as the acts relied 
upon to prove that the appellee is practicing op¬ 
tometry do not constitute the practice of that busi¬ 
ness as defined by the statute, they are not within 
its denunciation, (at. p. 673.) 
*#*#•*#*• 

“Apart from the Statute, there is uo reason why 
a corporation should not employ an optometrist to 
aid it in carrying out contracts with its patrons 
and since no such prohibition is found in the 
statute, the decree appealed from, will be af¬ 
firmed.” (at p. 676.) [Italics supplied.] 


On p. 31 of their brief, the appellants discuss the 
Dvorina case, supra , and attempt to differentiate said 
case from the case at bar and in doing so, cite a portion 
of a sentence from the opinion in that case. The full 
quotation appears above. It should be noted here that 
the definition of the practice of optometry as contained 
in the Maryland law, Md. Ann. Code (1924) §315, is as 
follows: 

“The practice of Optometry is hereby defined 
to be the employment of any means, except the use 
of drugs, medicine or surgery, known to the science 
of Optics for the purpose of determining, correct¬ 
ing and prescribing by means of lenses for any 
optical condition existing in the human eye, and 
also the employment of any means, except the use 
of drugs, medicine or surgery, for the purpose of 
detecting diseased conditions.” 

This definition gives the optometrist even wider scope 
than does the District of Columbia statute. We also 
wish to quote §327 of the Maryland Statute, supra , 
which is similar in effect to §20 (b) of the District of 
Columbia Law: 

“The provisions of this sub-title shall not ap¬ 
ply nor be construed to apply to persons who sell 
Spectacles, Eye-Glasses or Lenses as merchan¬ 
dise, or to Opticians who furnish glasses on an 
order from an Oculist, or to physicians and 
surgeons who are authorized to practice in this 
State, or to dealers in Spectacles, Eye-Glasses or 
Lenses who neither practice nor profess to prac¬ 
tice Optometry as defined in this sub-title.” 

We cannot see by what reasoning the apellants dif¬ 
ferentiate between the Act of Congress and the Mary¬ 
land Law. 
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In Georgia State Board of Examiners v. Friedmans’ 
Jewelers, Inc., supra, the Supreme Court of Georgia 
said: 

“* * * The question to be determined is, not 
whether a corporation as a fictitious legal entity 
can practice optometry; but whether the employ¬ 
ment of a registered and licensed optometrist is 
such practice of optometry as is inhibited by the 
statute. In other words, is the defendant corpora¬ 
tion, under the record in this case, engaged in the 
practice of optometry within the meaning of the 
Statutes of this State regulating and defining the 
practice of optometryf (at p. 670.) 
***••##•• 

“* * * the purpose {of the statutes) is to protect 
the public health and safety, and not to protect 
the interests of, or create i a monopoly for, those 
persons engaged in the practice of optometry. 
The sole purpose of the statutes appears to be to 
protect the public against injury or harm which 
might result if ignorant, unskillful, or incom¬ 
petent persons were permitted to offer their ser¬ 
vices as optometrists. * * * (at p. 672.) [Paren¬ 
theses supplied.] 

**####### 

“ * * * So it would seem that the legislature ex¬ 
pressly intended to abate the practice of optom¬ 
etry by individuals not qualified and licensed so 
to do, and did not deem the employment of a quali¬ 
fied and, licensed optometrist by a corporation 
inimical to the public health and safety, and did 
not intend to extend the practice of optometry 
from that of a mechanical art to that of a *learned 
profession’ comparable to law and medicine , 
This being so, we see no reason why the corpora¬ 
tion in the present case by employing a qualified 
and licensed optometrist is practicing optometry 
contrary to the > provisions of the statutes, or that 
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its acts under such circumstances will so endanger 
the public health and safety as to thwart the pur¬ 
poses of the statutes. It follows that the court 
did not err in holding, under the undisputed facts 
and the terms of the statutes, that the defendant 
is engaged only in selling spectacles on prescrip¬ 
tion of the duly licensed optometrist , and that the 
only optometrist employed is practicing optom¬ 
etry within the meaning of the Statutes of Georgia , 
and that the defendant is not engaged in the prac¬ 
tice of optometry within the meaning of the 
statutes.” (at pp. 675-676.) [Italics supplied.] 

The Georgia Optometry Law, Ga. Code Ann. (1933) 
c. 84, §1101, defines optometry as follows: 

“ ‘Optometry’ or the practice thereof is the em¬ 
ployment of any means, other than the use of 
drugs, for the measurement of the powers of 
vision and the adaptation of lenses for the aid of 
same. (Acts 1916, p. S3.) ” 

This definition of optometry is equally as broad as that 
in the District of Columbia Law, and the court, in con¬ 
struing the act in its entirety, held that it contained 
no prohibition as to the employment of optometrists 
by corporations. 

In State v. The Gate City Optical Co. and Sears- 
Roebuck & Co., 339 Mo. 427, 97 S. W. (2d) 89, the Mis¬ 
souri court of last resort had under consideration a 
factual situation similar to that of the case at bar, and 
an optometry statute giving the optometrist even 
greater latitude than that of the District of Columbia 
statute. There both respondents were corporations. 
Respondent, Scars-Roebuck & Co., owned and oper¬ 
ated two department stores in the City of St. 
Louis. The respondent, The Gate City Optical Co., 
owned and operated two optical departments, one in 
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each store of the respondents, Sears-Roebuck & Co., 
under a lease arrangement. By this arrangement the 
respondent Optical Company agreed to have graduate 
optometrists in charge of such departments, who 
should at all times be acceptable to the other respon¬ 
dent. These optometrists were subject to all the rules 
and regulations of the department store, and subject 
to discharge if they proved unsatisfactory to it. The 
receipts from these optical departments were payable 
directly to the cashier of respondent, Sears-Roebuck 
& Co. The receipts were retained by it and weekly 
paid, after deducting twenty-five per cent and all other 
expenses, to respondent Optical Company. Respon¬ 
dent Optical Company, in its conduct of these depart¬ 
ments, furnished all of the equipment, supplies and 
merchandise, necessary for the conduct of business 
thereof, and employed regularly licensed optometrists 
to manage same for it. All of the advertising of the 
departments was in the name of respondent Sears-Roe¬ 
buck & Co.—With these facts before it, the court held 
that neither Sears-Roebuck & Co., the owner of the de¬ 
partment stores, nor The Gate City Optical Company, 
its tenant, was practicing optometry in violation of 
the statute. 

In State* v. Gus Blass Co., supra, the Supreme Court 
of Arkansas, in considering a factual situation similar 
to that in the case at bar and that in State v. The Gate 
City Optical Co. and Sears-Roebuck <£ Co., supra, in 
holding that the defendant corporation was not prac¬ 
ticing optometry, inter alia said: 

“* * *, the only legitimate purpose for which 
our optometry statute was enacted was to promote 
and preserve public health, or, as expressed in the 
act itself, ‘to protect the public against imposi¬ 
tion.’ (at p. 1165.) 

**#*••*## 
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It must be presumed that the statute was passed 
because the Legislature believed it an aid to pub¬ 
lic health. The benefit was intended for the 
public, and not the optometrist. This being the 
case, there can be no argument that the public 
health would be conserved by the services of an 
optometrist working for himself, and not by one 
working for another. What difference could there 
possibly be to the public whether their eyes were 
fitted and glasses furnished bv one or the other? 
To sustain the contention of the appellant would 
destrov the intent of the Legislature.*’ (at p. 
1172.) * 


In Golding v. Sclmbnclt Optical Co.. 93 Utah 32, 70 
I*. (2d) 871, the Supreme Court of Utah also had 
under consideration a situation similar in fact to the 
cases above cited. And among other things it said: 

“In connection with its optical business Seim- 
bach Optical Company employs, at each establish¬ 
ment. a duly registered and licensed optometrist. 
The optometrist thus employed is paid a fixed 
salary and in addition thereto a commission »• : 
sales. For its use of space at the Auerbach Com¬ 
pany store the defendant. Sellubach Optical Com¬ 
pany, pays 20 per cent, of the gross receipts real¬ 
ized. from its business at Auerbach Comnauv. 

i • 

Charges are made direct to the customer by tin* 
Optical Company and are reported to the genera! 
office of Auerbach Company in the same manner 
as returns from other departments in said store. 
A monthly settlement is made by the said Auer 
bach Company and the Optical Company. The 
place of business operated by the Schnbach Op¬ 
tical Company at Auerbach’s store has been ad¬ 
vertised as ‘Optical Department at Auerbach's* 
or ‘Auerbach's Optical Salon.* There is displace 1 
in said place of business a card bearing the name 
of the manager and after his name the word *Op- 
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tomctrist.’ Aliy person applying for aid is re¬ 
ferred to the optometrist, who alone, and without 
direction or supervision of, or interference by any 
other person makes all tests and examinations 
and writes the prescriptions for the lenses re¬ 
quired, and the kind of frame selected by the ap¬ 
plicant. Such prescriptions may be filled by any 
optical company or other concern engaged in the 
work of preparing lenses and manufacturing and 
adjusting frames for glasses. Delivery of the 
completed article is made to the Selin bach Op¬ 
tical Company and the glasses are then finally 
fitted to the patient by the optometrist, or by some 
person experienced in fitting and adjusting 
glasses, (at pp. 30-37.) 

•*#*##* * # * 


op- 


“Tlie state has spoken on the subject ot 
tometry and optometrists, not for the purpose of 
conferring any special privilege upon optome¬ 
trists, nor to put any special restrictions upon 
them, but to preserve and protect the ’public 
against quacks and charlatans, who, however in¬ 
competent they might be. would prey upon the 
desire and necessity of the people to protect their 
eyesight. * * * The act must therefore be con¬ 
strued in tin* light of the purposes back of its en¬ 
actment, that is, as a measure to protect the health 
and eyesight of the people, and when lids pnrpos** 
is accomplished, it is not within the province or 
power of the court to extend it beyond sivli pur¬ 
poses: or to read into it something not dos'guod 
to protect the public interest and health, hut to 
grant monopolies, regulate private business nr re 
lalionshp's, grant special privileges, or curtail 
the normal human rights and liberties, (at p. 40 .) 


‘‘The statute regulnlmg optometry stands upon 
the theory that Iho Legislature thought it injuri¬ 
ous to the public interest to allow unskilled and 
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Anu ill Sagi'-Allcn Co., Inc., <t al. v. U'hrclrr. rf al. 
1 ID Conn. <i(b, (ho, 17!( At I. 11 K">, IPS. tin* Supreme 
('oiirt of ('onncetieut said : 

“It is obvious l roin these provisions tlinl the 
slatulcs arc not intended to control tin* business 
of opticians who manufacture or soil optical uoods 
but do not attempt to measure the vision of the 
• •ye and adapt lenses therelor. Xor does the pro¬ 
vision we have «{nott»<l with reference to the riidil 
ot a department store to operate an optical de 
part meat iorbid it from conduct ini;' sttcli a busi¬ 
ness without tlie employment of a licensed op¬ 
tometrist. I o construe the provision as requiriuu' 
such a store to employ an optometrist as a condi¬ 
tion of carrying on an'optical business would be 
to discriminate between it and other stores or in¬ 
dividuals engaged in the same business, which 
the Legislature never could have intended. The 
provision was added as a last minute amendment 
to tin- statute during its passage through tin* 
Legislature. Senate .Journal, 1P.T1, p. LfJS; House 
.Journal, p. l!<h4. The only reasonabh* e\ 

planatioii for its inclusion in the law is that it was 
feared that the provisions of the statules miidil 
be taken as forbiddiuii 1 a department store to cm 
ploy an optometrist in its optical department and 
the purpose was to leave no doubt that the store 
mmhl do so. A department' store may under its 
terms conduct an optical department where the 
services of an optometrist are not employed or it 
may employ a licensed optometrist in connection 
with such a department.” 

And ill l’i n/ilt v. I h\ Srho/I s I'iiol ( oiii t u)'f Shops, 
fur., s/t/tni, the Court of Appeals of XYw York, taking 
up the questions raised, decided that there was nolliinu' 
in the podiatry law that places any express restric¬ 
tion upon tlie employment by a corporation of a duly 
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licensed chiropodist. and lu*ld tli.it tlu* statute did no! 
mention corporations and on its face had no appli¬ 
cability to corporations. 

The appellants in their brief beyinniny at p. 
cite and discuss nn .wrens cases which allegedly sup 
port their contention. These cases will !>e discussed in 
the order in which tin y appear in said brief, and will 
be distinguished from the case at bar. 

Tile first case cited is that of Stah eje rrl. Harris. 
,-t at. v. Mi/> rs. sn/iru. 'This ca>e cannot be applied to 
the instant one. There Harris and others presented 
articles of incorporation to the Secretary ot the Stale 
of Ohio, the purpose clause of which contained the 
rii>'ht “to enua.ee in the business ot the practice ol op 
tometry.** All that the court; was called upon to decide 
in that case was whether or hot the Secretary ot State 
was justified in refusing to accept tor lihny -aid ar 
tides of incorporation. Weayree with the conclusion 
of the court that a corporation cannot be formed for 
the purpose of practiciny a profession. Furthermore, 
it beiny a statutory profession, the ( our! could, no 
decide otherwise in view of Section ol llie Ohio 

(Jeiiera 1 rode which prohibits incorporation for profit 
for the purpose of carryiny on tin* practice ol any 
profession. The Supreme Court of Ohio reatlirnied 
this position in Stale <.r /•< /. Krtck'-r v. Hah! H/iio-u! 
(’o.. su/ira. Beyond this principle of law laid down tin* 
Court did not yo. 

Appellants have paid a yreat deal ol attenlion to the 
rasr of XrilJ, rt (ll. V. (iiiubrl Urns., fur.. ooO Fa. -Id. 
ltd At 1. 17s. and have piloted from the opinion al 
leiiyth. They failed however to include in their ipiota- 
tion from the opinion tin* basic and uupoi >• iu 1 f>n - 
upon which this case was decided. In order that this 









I ionorable < oni*l may have* bet ore it such omissions, 
i lie* following are quoted : 

I ho taels are not in dispute and those noees 
>ary to have in mind in disposin'*- of tin* contro¬ 
versy are tlioso: I ho eottrso of study provided in 
most schools of Optometry is from throe to four 
years. 'I he groj * ssional charges of o/domet rists 
ni'i )oi■ examining the eges, for greserii/mg 
glassi s and lor < ramming and filling glasses nfh r 
I In a am made. Proscriptions for glasses forinu- 
laiod hy optometrists are lilted hy the patient’s 
own optician or by an optician chosen by the op 
tometr;st.” (at pp. Ltl.VJlb.) | Italics supplied.] 

* *■' * T 

I In* registered optometrists do not con 
duel a practice of their own and are regain'd to 
eharg< tor all e.eaminafioits and fillings of glasses 
ill defendant's name. It reeeires nil fens. The 
charge lor sendees n nderetl are fixed hi/ !h< 
lessees but must be as low as in any other depart¬ 
ment store in the city, so as to succossfullv eom 
pete. Hills rendered for the exammillion of > //, * 
and their fitting leitli glasses are in defendant's 
n<nn> and on its billheads. | Italics supplied. 1 

*. . 

‘*1 nder the forenoin"- findings, can it be said 
defendant is practicing optometry without the 
necessary certilicato of licensure.' Appellant-' 
nrire upon us that it is. ' * ” (at p. 217.) 

It is very obvious that the situations in the AY/// 
east and in tin* case at bar are entirely different. There 
the optometrists examined the eyes of customers, 
wrote prescriptions tor the glasses needed, and chnrued 
'iieh fees for the examination as they were directed hv 
their corporate employer. The fees were paid to the 
employer, and it said fees wore not paid for in cash. 








hills were sent hy the corporation on its hill head- lor 


mrvices rendered hy tin* optometrists cl;.ployed. I 


cut ire benefit of the optomot rival services rendered hy 
llif employee accrued to tin* corporate employer. i h 
prescription for the ^hisses, niveii hy tin* optometrist 
employee. \v;i> tnkoii hy tin* customer cither to h- >\\u 
optician or to om* designated hy said optometrist. 
Mow can this decision, based upon sticii tads, he ap 
plicahle to the case at liar ’ ; Here, the uncoiit rad’ct'*d 
testimony is that no fees are: charged hy either the op 
tomotrist or the corporate employer for any prole- 
sioual services rendered hy tlm optoiuet rist-ei. plovce. 

( R. 170. 101. -200, *21(>.) It is felt, in view of the •• arked 
difference of the facts, that; it is hardly necessary to 
dismiss this ease further. 

However, it mi if 111 he ol interest to this lioiioraoie 
Court Jo learn how this A'*// ras< has lieen construed 
hv another court ill Pennsylvania. In the case oi ( o,:> 
uiomccoltlt of I'ciutst/lrania v. Ftnl II ilham lltntss- 
ittanu.uu appeal was taken hy the defendant Irom tin* 
Hoard of Mercantile Appraiser:- to the Court ot t'oni- 
moil IMeas Xo. 1 lor the t ouuty ot I hdnuelphiu. 
(March Term T.>.“.S, Xo. toll, decided duly 7, 10.“»S) to 
test the validity of a tax hit the sale of eye glasses 
sold hv him to his customers, after ho. as an optom 
etrist. had examined their eyes. The court in discuss 
inn' the X'ill rose. sop/'O. said: 


“l mine stress has been paid hy the appellant 
on the decision in tin* case of A < HI v. (Hinlo I 
I > rot hits. I,nr. which will appear in ID!) At I. 17". 
The practice of optometry was there uiven the 
status of a profession and that is all. The Court 
did not decide, nor does the decision oi ‘lie < onn 
mean that, because optometry is regarded as a 
profession, one ennaijed in it may. to all interns 


- 


mi'ii i n i'hkii— i 
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•■uni purpo^o, lie* a vendor of merchandise and 
llien claim exemplion from the imposition of tile 
mercantile lax. because lie happens to he an op 
tomel rist. “ 

And in holding that the defendant was liable for the 
■payment of such tax the court said: 

“We have no desire to minimize in the sliu - hte»t 
decree ihc professional standim*' of optomet rist s, 
as ha> been vouchsafed unto them by tin* ruiittu' of 
the Supreme ( ourt cited, hut in so far as the ap 
■peliant, though an optometrist and a professional 
nan. lakes orders from patients for "‘lasses and 
e!iari*'es hi** patients therefor, thouuli included in 
a lump ''inn charge for his professional services 
as optometrist and hi> business as optician in sup¬ 
plying the ulasses, he is siibj<*ct to the mercantile 
tax for the latter portion of his business. Thouu'h, 
as an optometrist he is now regarded a> a profe- 
sional man, he has the lawful riulit to enuam* in 
the business of supplying his jialients witii biases, 
but when he does so he is subjeet to the mercantile 
tax, just as other dealers are. in respect to such 
business.” 

1 he appellants next cite tin* case of Stixlrt' v. Ore- 

s hih Ii.oftrtl dI Ihulfil l’P 4 l". S. (JOS. 

and seem to infer that this case alters the rule of law 
laid down in Lifj(/t H ( out/xi iiij v. I laid n*l //r, sit/ira. If 
this inference was intended, it mieht be said that the 
appellants have entirely misconstrued the significance 
of these two cases and their relationship to each other. 

I he L <f{!> II ( o, t/ttmtj <ns/ has been discussed at length 
at pp. of this brief and nothin,u further need 

be said in regard thereto. 1 lie St mlrr rose, snni'a, 
dealt with the constitutionality of a statute reiru luting 
the practice of dentistry. It must not be overlooked 






that dentistry is an arm of medicine and is therefore a 
learned profession, and whatever rules of law are to be 
applied to a learned profession are inapplicable to the 
so-called “statutory professions,“ such as optometry. 
The Supreme Court, in upholding the constitutionality 
of this regulatory Act, held: 

“Xor has plaintiff any ground for objection be¬ 
cause the particular regulation is limited to den¬ 
tists and is not extended to other professional 
classes. The Slate was not bound to deal alike 
with all these classes . or to strike of all evils a: 
the same time or in the same way. It could dad 
with the different professions accord ivy to the 
■needs of the public in relation to each. * ' *" (at 
}>. (ilO.) [Italics supplied.] 

With respect to the case of Fisensmith . et id. v. liuhl 
Optical Co., et at.. 115 W. Va. 77G, 178 S. E. 605, an¬ 
other case cited by appellants, very little need be said, 
except that it is replete with misconceptions and errors, 
and obviously confuses the practice of optometry with 
the mere ownership of an optical business. Further¬ 
more, it is very significant that the court relied upon 
the ruling of Stern v. Flynn, supra, the unimportance 
of which has already been brought to the attention of 
this Honorable Court at p. .‘>6 of this brief, and upon 
Commonwealth v. / 1outenbriuk , 235 Mass. 320, 126 X. 
E. 669, in which case the constitutionality of the Mas¬ 
sachusetts Optometry Act was involved. Moreover, 
tlie West Virginia Statute there involved expressly 
prohibits an optometrist from practicing or attempt¬ 
ing to practice under a name other than his own (\\. 
Va. Code (1031) c. 30, art. 8, ;jS). It is significant 
that in this cast* there was a strong dissenting opinion 
filed. 





rile case oi State v. Kindy Optical Company, 216 
Io\v;i 11 7)7, 248 X. \\ . next cited by appellants, lias 
no application to the case at liar because of the follow¬ 


ing statutory provisions materially affecting that de¬ 
cision (Iowa Code (1927) tit. VIII): 


“J; 24.59. License required to practice certain 
proles>;ons. Xo person shall engage in the prac¬ 
tice of medicine and surgery, podiatry, ‘Osteo¬ 
pathy/ ‘Osteopathy and surgery,’ chiropractic, 
nursing, dentistry, dental hygiene, optometry, 
pharmacy, cosmetology, harboring, or embalming 
as defined in the following chapters of this title, 
unless lie shall have obtained from the state de¬ 
partment of health a license for that purpose.*' 

“s 2o28. Crima facie evidence of practicing, 
flu* opening of an office or place of business for 
the practice of any profession for which a license 
is required by this title, the announcing to the 
public in any way the intention to practice any 
such profession, the use of any professional de¬ 
gree or designation, or of any sign, card, circular, 
device, or advertisement, as a practitioner of any 
such profession, or as a person skilled in the same, 
shall be prima facie evidence of engaging in the 
practice of such profession.” 


The application of these particular sections of the 
Statute to the facts presented in this case left little 
room for doubt that the corporation was engaging in 
the practice of optometry and in violation of tin* Stat¬ 
ute*. It cannot be said that this decision, based upon 
the facts and the law applied thereto, can have any 
weight in interpreting or construing the District of 
Oolumbia Optometry Law. 

In regard to the case of Rom■ v. The May Com pony, 
supra, also cited in the appellants* brief to support 
their contention, it seems that the question raised in 


52 


that case* is entirely overlooked. The question there 
involved was whether or not Tin* May Company was 
guilty of contempt because of a certain lease arrange¬ 
ment entered into between it and its lessee, who oper¬ 
ated an optical department in the department store of 
tin* lessor. The Court held that the lease entered into 
between it and the lessee was not a subterfuge, and 
that, therefore. The May Company was not in con¬ 
tempt. 

The next case cited by the appellants is that of Funk 
Jcicclrij Company v. State of Arizona rx nl. La 
I'rarir. 4(> Ariz. :>4S, 50 P. (2d) 1)45. The cases upon 
which the court relied in arriving at its conclusion 
wore several dental cases, and Stair v. A indy Optical 
Co., supra. These cases have no bearing upon the con¬ 
struction of the District of Columbia Law, and there¬ 
fore the decision of the Arizona court is of little sig¬ 
nificance. It mi"ht be of interest to note that tin* Ari 
zona bench consisted ot three justices, two ot whom 
concurred in the opinion and the Chief .Justice dis¬ 
sented. 

Another case cited is that of Slate of Kansas rx n l. 
link v. The Coldman drn'dry ( tun pany, 142 Kan. SSI, 
51 P. (2d) 1)1)5. In that case, the Court in ii> opinion 
relied upon certain cases which, as has been shown, 
are inapplicable to the ease at bar. Also, it should be 
noted that the Kansas Optometry Law, (Kan. Rev. 
Stat. Ann. (R>2d) art. 14) specifically provides as fol¬ 
lows : 


15U2. That any person >hall be deemed to be 
orai licinti. optometry within the meaning ot this 
act. who >iiall in any manner, except as in section 
12 of l• ti- act ; first, display any sijrn, circular, ad 
verti sole ell l or device' purporting or olterinif to 
in any manner examine eyes, test eves, fit "lasses. 




53 


or setting; himself or herself forth as an optome¬ 
trist, optician, specialist, eyesight specialist, or re- 
I raetionist, with intent to induce people to patron¬ 
ize himself, herself or any other person: second, 
who shall make in any manner a lest or examina¬ 
tion of the eye or eyes of another to ascertain the 
refractive muscular or pathological condition 
thereof: third, who shall in any manner adapt 
lenses to the human eye for any purpose, either 
directly or indirectly.” 


Xo such provision is to he found in the District of Co¬ 
lumbia Law. It is obvious, therefore, that the Kansas 
statute is entirely different from the District of Co¬ 
lumbia statute*, and the interpretation of such statute 
cannot be binding as the proper interpretation of the 
District of Columbia law. 

The question involved in the case of Tcscschi v. Ma- 
Uns. llti X. J. L. 1ST, 183 Atl. 14b, was whet he *r e>r not 
the Secretary of State was justified in refusing to ac- 
ce*pt tor filing nrlie*les of incorporation, the* purpose* 
clause of which was to engage* in the* business to prac¬ 
tice optometry. We can find no fault with tin* Court’s 
decision holding that such refusal was proper. Fur¬ 
thermore*, in view of the decision in Jaccl.lr, ef nl. v. L. 
liantberfler (0 ('ompun if. supra, by the highest court of 
Xew dcrsc*y. the* 7 cscscfti rose is of little signi(ie*anee. 

The case of Pcvni npl on v. Pon<l!i, lo Cal. App. (2d) 
31b, of) D. (2d) 44S, is also cite*d by appellants. 'This 
decision merely holds optometry to be a profession 
dealing with the health and well-being of tlx* people, 
and therefore* is subject to legislative regulation. This 
phase* of the* instant ease has never be*en questioned by 
the* appellee's, and il is felt that this decision lends no 
support to appellants" position. 
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The dental eases of Slate Board of Dental Exam¬ 
iners . el at. v. Miller , 90 Colo. 193, 8 P. (2d) 699, .S'/a/r 
Board of Dental Examim rs v. Sarctle. 90 Colo. 177, 8 
P. (2d) 09M, and People v. Painless Park' r Dentist. 85 
Colo. 304, 275 Pac. 928, cited l>y appellants in their 
brief, are inai>plicable to the case at bar for the rea¬ 
son, hereinbefore stated, that dentistry is an arm of 
medicine. 

The appellants in their brief put a great deal of 
stress upon the contents of ?i20 (b) of the District of 
Columbia statute, contending that appellees do not 
come within the scope of its exception. Appellants 
completely misconstrue the contents thereof. There 
is nothing in the testimony which indicates that the 
appellees in any way, either directly or indirectly, 
adapt spectacles or eye glasses to the eyes. As a mat¬ 
ter of fact, the testimony is uncontradicted that the 
examination of the eyes is made by the licensed op¬ 
tometrists employed by the Buhl Company, and if 
upon such examination it is found that glasses are 
needed, a prescription therefor is written and sent to 
Pittsburgh to be filled. The glasses are then returned, 
checked for correctness with the prescription by the 
optometrist, and delivered to the customer. The filling 
of the prescription and the delivery of the glasses by 
the appellee Buhl Company surely cannot be said to be 
an attempt, directly or indirectly, to adapt the glasses 
to its customers eyes. If this were the case, then all 
local opticians (such as Edmonds, Teunis Bros., etc.), 
could be said to be practicing optometry, because they 
likewise fill prescriptions and deliver the glasses to 
their customers. 

In State ex rel. Pricker v. Buhl Optical Company , 
supra , the Court at p. 224 held: 
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“Any store ' ay sell glasses not fitted to the 
eye and in doing so may bend the frames to lit 
the face since lliis is no! an adaptation to the eye. 
Furthermore, there is nothing in the statutes 
which prevents ;ho optician from bending the 
frames for the same purpose.” 

Adaptation of glasses to the eye is the prescribing 
of the proper kind of glasses to remedy the visual de¬ 
fects of the customer. There is nothing in the testi¬ 
mony which shows that the appellee corporations are 
doing any such thing. For the foregoing reasons, it 
is respectfully urged that appellants’ position in this 
regard is untenable. 


III. 

The Optometry Act, being penal in character and in 
derogation of the common law, is to be strictly con¬ 
strued, and is not to be extended by implication or con¬ 
struction to cases which do not come within its express 
words. 

The District of Columbia Optometry Law is highly 
penal in character. Section 2 of the Act provides as 
follows: 

“Any person violating any of the provisions of 
this Act shall be guiltv of a misdemeanor and 
upon conviction for the first offense shall be fined 
not more than $500, and upon conviction for any 
subsequent offense shall be fined not less than 
$500 or more than $1,000, or be imprisoned in the 
District jail not less than three months nor more 
than one rear, or both, in the discretion of the 
Court.” 

Because of the penal nature and character of this 
provision, the Optometry Law is subject to strict con- 
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struction, and its scope cannot be enlarged beyond its 
express words. 

The Act besides being a penal statute, is in deroga¬ 
tion of the common law. Under the common law, any¬ 
one could engage in the practice of optometry, without 
limitation or restriction. If said Optometry Law had 
not been enacted, anyone who might choose to do so, 
could and would be free to engage in the practice of 
optometry. It is a fundamental principle of statutory 
construction that a statute in derogation of the com¬ 
mon law must be strictly construed. As there is noth¬ 
ing in the Optometry Act which prohibits the employ¬ 
ment of registered optometrists by corporations or 
non-optometrists, any construction of the Law which 
conjures up such a prohibition is erroneous and im¬ 
proper. To extend the statute by construction would 
be in violation of the elementary rules of statutory 
construction that have alwavs been regarded bv this 
Honorable Court as important criteria, both for as¬ 
certaining the intentions of the Congress, and for pro¬ 
tecting tin* rights of our citizens. 

See: 

McCarthy v. MeCaith//. 20 App. I). C. 105, Mo 


W. L 

. R. 410. 
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IV. 

The practical construction of the Optometry Act, 
from its enactment until the present time, proves, that 
it was never intended by Congress as prohibiting cor¬ 
porations or non-optcmetrists from employing regis¬ 
tered optometrists. 

The Optometry Act was enacted on May 28, 1924. It 
lias been in force for over fifteen years, and during 
this period, optical businesses were owned and con¬ 
ducted by corporations and non-optometrists, who 
hired and employed registered optometrists for the 
purpose of examining eyes of their customers in as¬ 
sisting in the sale of optical goods. This was the 
practice prior to the passage of the Act, at the time 
of its passage, and lias been in vogue throughout the 
entire life of the statute (R. 50-51, 122, l(i7-l()8, 213). 
The Congress, in passing the Act, had in mind the 
then prevalent manner in which optometry was prac¬ 
ticed. If it had intended to change that method, it 
would have expressed such intent in the Act which it 
passed. Maynard v. Elliott . 283 U. 8. 273, 277; Man¬ 
hattan Properties Co.. Inc, v. Irving Trust Co., 291 
V. S. 320, 33(i. 

The very fact that corporations and persons not op¬ 
tometrists, engaged in operating and maintaining op- 
ical businesses, have employed registered optometrists 
prior to and since the Act was enacted, is the strong¬ 
est possible proof that the Act was never intended or 
understood to prohibit such employment of registered 
optometrists. For a period of over fifteen years this 
general method of conduct was well known to the Dis¬ 
tinct of Columbia Board of Optometry to whom was 
delegated the duty to enforce the provisions of the Act. 



During said period, the proper officers charged with 
the enforcement of tin* statute permitted, acquiesced 
in, and countenanced the employment of registered 
optometrists by corporations and non-optometrists, 
and have never officially taken tlie position that such 
employment of registered optometrists was contrary 
to the provisions of the Optometry Act. We cannot 
charge the Board with being derelict in. its duty. It is 
proper to assume that tin* Board recognized the fact 
that the Act contained no such prohibition. 

Moreover, the public at . large, and individuals or 
corporations who intended to enter into the optical 
business and to hire registered optometrists in con¬ 
nection therewith, had a right to assume that a proper 
construction of the Act permitted them to employ 
the services of registered optometrists, Corporations 
and non-optometrists since tile Optometry Law was 
enacted, have expended large Mims of money and de¬ 
voted a great deal of time'in building up optical busi¬ 
nesses. They would not have done so if they had felt 
that the statute contained the prohibition which appel¬ 
lants contend it does, and they had a right to rely 
upon the common knowledge that no such prohibition 
was therein contained. 

An interpretation of a statute long acquiesced in. 
while not conclusive, should not be disturbed unless 
clearly wrong. Knlbfns v. S'hldons, 42 App. I). ('. 310, 
42 W. L. R. 3o4. 
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V. 

The findings of fact made by the Trial Court are sup¬ 
ported by substantial evidence, and therefore should 
not be disturbed on appeal. 

The Trial Court, after careful consideration of the 
testimony adduced before it made certain findings of 
fact. An examination of such testimony will readily 
reveal that there is substantial evidence to support 
each finding made. This Honorable Court has clearly 
established, by many decisions, its views as to the 
effect of the findings of the court in non-jury actions.— 

In McLarren v. McLarren. 45 App. D. C. 237, 44 
\V. L. R. 360, it was held that where an equity cause is 
tried in open court with full opportunity on the part 
of the trial justice to observe the demeanor of wit¬ 
nesses and to judge of their veracity, his findings on 
questions of fact have much the same sanctity as the 
verdict of a jury, and will not be disturbed on appeal 
unless a mistake of judgment is so apparent as to de¬ 
mand a reversal. 

To the same effect: 

Mount iif / v. A mu neon Security and Trust Corn- 
pony, 260 Fed. 710, 50 App. 1). (’. 104. 

Howard v. Holmes, 2S1 Fed. 597, 52 App. 1). C. 
93. 

('astlemau v. Aviquune, 12 F. (2d) 326, 56 App. 
D. C. 253. 

Matson v. Rusch, 50 F. (2d) 360, 61 App. D. C. 
184. 

Williams v. Foster. 63 F. (2d) 893, 62 App. D. C. 
14. 

Rhode rick v. Sicartzell. 65 F. (2d) 813, 62 App. 
I). C. 180. 

Dear v. day, 78 F. (2d) 198, 64 App. D. C. 314. 

Hotel Lafayette v. Pickford, 85 F. (2d) 710, 66 
App. D. C. 211. 
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Hazen v. Hanley, S6 F. (2d) 217, 66 App. D. C. 
266. 

Colby v. Riggs National Bank, 92 F. (2d) 183, 
67 App. D. C. 259. 

In view of the foregoing decisions, and many others 
which appellees do not deem it necessary to cite, and 
further in view of the argument heretofore advanced, 
it is respectfully urged that the Trial Court’s findings 
of fact and conclusions of law were properly made and 
should not be disturbed by this Honorable Court. 

CONCLUSION. 

For the reasons aforesaid, it is respectfully urged 
that the decree of the lower Court should be affirmed. 

Respectfully submitted, 

Simon Lyon, 

R. B. II. Lyon, 

Richard K. Lyon, 
Attorneys for Appellees. 

Robert Rosenberg, 

Of Counsel. 

















